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Explanatory Note
 

Sharecare, Inc. (f/k/a Falcon Capital Acquisition Corp.) (the “Company” or “Sharecare”) hereby amends the registration statement on Form 8-A
(File No. 001-39535) filed by the Company with the U.S. Securities and Exchange Commission (the “SEC”) on September 18, 2020.
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Item 1. Description of Registrant’s Securities to be Registered.
 

This registration statement relates to the registration with the SEC of shares of the Company’s common stock, par value $0.0001 per share (the
“Common Stock”), and warrants to purchase Common Stock (“warrants”).

 
On July 1, 2021, Falcon Capital Acquisition Corp., the Company’s predecessor (“FCAC”), consummated the business combination (the “Business

Combination”) pursuant to the terms of the Agreement and Plan of Merger, dated February 12, 2021 (the “Merger Agreement”), with Sharecare, Inc., a
Delaware corporation (“Legacy Sharecare”), FCAC Merger Sub Inc., a Delaware corporation and a wholly-owned subsidiary of FCAC (“Merger Sub”),
and Colin Daniel (the “Representative”), solely in his capacity as representative of the stockholders of Legacy Sharecare. The merger was approved by
FCAC’s stockholders on June 29, 2021. In connection with the Merger Agreement, Merger Sub merged with and into Legacy Sharecare with Legacy
Sharecare surviving the merger as a wholly owned subsidiary of the Company. In addition, in connection with the consummation of the Business
Combination, the Company changed its name to “Sharecare, Inc.”

 
In connection with the closing of the Business Combination, (i) the issued and outstanding shares of FCAC’s Class B common stock were

automatically converted, on a one-for-one basis, into shares of Common Stock and (ii) the issued and outstanding shares of FCAC’s Class A common stock
were automatically converted, on a one-for-one basis, into shares of Common Stock. All of FCAC’s outstanding warrants became warrants to acquire
shares of Common Stock on the same terms as FCAC’s warrants.

 
In connection with consummation of the Business Combination, the Company, the Representative, Falcon Equity Investors LLC (the “Sponsor”)

and Continental Stock Transfer & Trust Company, as escrow agent, entered into an escrow agreement (the “Earnout Escrow Agreement”) pursuant to
which the Sponsor delivered 1,713,000 shares of Common Shares (formerly FCAC Class B common stock held by the Sponsor) into escrow (the “Sponsor
Earnout Shares”) and the Company delivered 1,500,000 newly issued shares of Common Stock (the “Company Earnout Shares”), in each case, that are
subject to forfeiture if certain earn-out conditions described more fully in the Earnout Escrow Agreement are not satisfied. If the earnout conditions are
fully satisfied, the Sponsor Earnout Shares and the Company Earnout Shares will be released to the Sponsor and the Legacy Sharecare stockholders who
received shares of Common Stock as a result of the Business Combination, respectively. The description of the Earnout Escrow Agreement is qualified in
its entirety by reference to the complete text of the Earnout Escrow Agreement, which is filed as Exhibit 4.2 hereto and incorporated herein by reference.

 
In addition, the Company’s certificate of incorporation was amended and restated to, among other things, (i) change FCAC’s name to “Sharecare,

Inc.”; (ii) increase the total number of authorized shares of all classes of capital stock, par value of $0.0001 per share to 615,000,000 shares, consisting of
600,000,000 shares of Common Stock, and 15,000,000 shares of preferred stock, 5,000,000 of which have been designated as Series A preferred stock.

 
The description of the Common Stock and warrants set forth under the heading “Description of New Sharecare Securities” in the Company’s

proxy statement/prospectus forming a part of its Registration Statement on Form S-4 (File No. 333-253113), originally filed with the SEC on February 16,
2021 (as thereafter amended and supplemented from time to time, the “Registration Statement”), to which this Form 8-A relates and which is incorporated
by reference herein. Any form of prospectus or prospectus supplement to the Registration Statement that includes such descriptions and that is
subsequently filed is hereby also incorporated by reference herein. The description of the Common Stock and warrants is qualified in its entirety by
reference to the Company’s Fourth Amended and Restated Certificate of Incorporation, Certificate of Designations for Series A Convertible Stock and
Amended and Restated Bylaws, which are filed as Exhibits 3.1, 3.2 and 3.3 hereto, respectively, and incorporated herein by reference.
 
Item 2. Exhibits.
 

The following exhibits are filed as part of this registration statement:
 

3.1*  Fourth Amended and Restated Certificate of Incorporation
   

3.2*  Certificate of Designations for Series A Convertible Preferred Stock
   

3.3*  Amended and Restated Bylaws
   

4.1*  Form of Specimen Common Stock Certificate
   

4.2  Warrant Agreement, dated as of September 21, 2020, between Falcon Capital Acquisition Corp. and Continental Stock Transfer & Trust
Company (incorporated by reference to Exhibit 4.1 of FCAC’s Current Report on Form 8-K filed U.S. Securities and Exchange
Commission on September 24, 2020)

   
4.3*†  Earnout Escrow Agreement

 
* Filed herewith.
† Certain schedules to this Exhibit have been omitted in accordance with Regulation S-K Item 601(a)(5). The Registrant agrees to furnish a copy of all

omitted exhibits and schedules to the SEC upon its request.
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SIGNATURES

 
Pursuant to the requirements of Section 12 of the Securities Exchange Act of 1934, the Registrant has duly caused this registration statement to be signed
on its behalf by the undersigned, thereto duly authorized.
 
 Sharecare, Inc.
 
Date: July 1, 2021 By: /s/ Justin Ferrero
  Name: Justin Ferrero
  Title:   President and Chief Financial Officer
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Exhibit 3.1
 

FOURTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
FALCON CAPITAL ACQUISITION CORP.

 
July 1, 2021

 
Falcon Capital Acquisition Corp., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), DOES

HEREBY CERTIFY AS FOLLOWS:
 
1. The name of the Corporation is “Falcon Capital Acquisition Corp.”.  The original certificate of incorporation of the Corporation was filed with

the Secretary of State of the State of Delaware on June 5, 2020 (the “Original Certificate”) under the name “Falcon Capital Corp I”.
 
2. The First Amended and Restated Certificate of Incorporation was filed with the Delaware Secretary of State on June 22, 2020 (the “First A&R

Certificate”). The Second Amended and Restated Certificate of Incorporation was filed with the Delaware Secretary of State on June 23, 2020 (the
“Second A&R Certificate”). The Third Amended and Restated Certificate of Incorporation was filed with the Delaware Secretary of State on September
21, 2020 (the “Third A&R Certificate”).

 
3. This Fourth Amended and Restated Certificate of Incorporation (this “Second Amended and Restated Certificate”), which both restates and

amends the provisions of the Third A&R Certificate, was duly adopted in accordance with Sections 228, 242 and 245 of the General Corporation Law of
the State of Delaware, as amended from time to time (the “DGCL”).

 
4. This Fourth Amended and Restated Certificate shall become effective on the date of filing with the Secretary of State of Delaware.
 
5. The text of the Third A&R Certificate is hereby restated and amended in its entirety to read as follows:

 
ARTICLE I

NAME
 
The name of the corporation is Sharecare, Inc. (the “Corporation”).

 
ARTICLE II
PURPOSE

 
The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the DGCL.

 
ARTICLE III

REGISTERED AGENT
 
The address of the Corporation’s registered office in the State of Delaware is 251 Little Falls Drive, in the City of Wilmington, County of New

Castle, State of Delaware, 19808, and the name of the Corporation’s registered agent at such address is Corporation Service Company.
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ARTICLE IV

CAPITALIZATION
 
Section 4.1 Authorized Capital Stock. The total number of shares of all classes of capital stock which the Corporation is authorized to issue is

615,000,000 shares, consisting of (a) 600,000,000 shares of common stock, par value $0.0001 per share (the “Common Stock”) and (b) 15,000,000 shares
of preferred stock, par value $0.0001 per share (the “Preferred Stock”).

 
Section 4.2 Preferred Stock. The Board of Directors of the Corporation (the “Board”) is hereby expressly authorized to provide out of the

unissued shares of the Preferred Stock for one or more series of Preferred Stock and to establish from time to time the number of shares to be included in
each such series and to fix the voting rights, if any, designations, powers, preferences and relative, participating, optional, special and other rights, if any, of
each such series and any qualifications, limitations and restrictions thereof, as shall be stated in the resolution or resolutions adopted by the Board
providing for the issuance of such series and included in a certificate of designation (a “Preferred Stock Designation”) filed pursuant to the DGCL, and the
Board is hereby expressly vested with the authority to the full extent provided by law, now or hereafter, to adopt any such resolution or resolutions.

 
Section 4.3 Common Stock.

 
(a) Voting.

 
(i) Except as otherwise required by law or this Fourth Amended and Restated Certificate (including any Preferred Stock Designation), the

holders of the shares of Common Stock shall exclusively possess all voting power with respect to the Corporation.
 
(ii) Except as otherwise required by law or this Fourth Amended and Restated Certificate (including any Preferred Stock Designation),

the holders of shares of Common Stock shall be entitled to one vote for each such share on each matter properly submitted to the stockholders of
the Corporation on which the holders of the shares of Common Stock are entitled to vote.

 
(iii) Except as otherwise required by law or this Fourth Amended and Restated Certificate (including any Preferred Stock Designation), at

any annual or special meeting of the stockholders of the Corporation, the holders of the shares of Common Stock shall have the exclusive right to
vote for the election of directors and on all other matters properly submitted to a vote of the stockholders of the Corporation. Notwithstanding the
foregoing, except as otherwise required by law or this Fourth Amended and Restated Certificate (including any Preferred Stock Designation), the
holders of the shares of Common Stock shall not be entitled to vote on any amendment to this Fourth Amended and Restated Certificate (including
any amendment to any Preferred Stock Designation) that relates solely to the terms of one or more outstanding series of Preferred Stock if the
holders of such affected series of Preferred Stock are entitled, either separately or together with the holders of one or more other such series, to
vote thereon pursuant to this Fourth Amended and Restated Certificate (including any Preferred Stock Designation) or the DGCL.

 
(b) Dividends.  Subject to applicable law, the rights, if any, of the holders of any outstanding series of the Preferred Stock, the holders of the

shares of Common Stock shall be entitled to receive such dividends and other distributions (payable in cash, property or capital stock of the Corporation)
when, as and if declared thereon by the Board from time to time out of any assets or funds of the Corporation legally available therefor and shall share
equally on a per share basis in such dividends and distributions.

 
(c)  Liquidation, Dissolution or Winding Up of the Corporation.  Subject to applicable law, the rights, if any, of the holders of any

outstanding series of the Preferred Stock, in the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after
payment or provision for payment of the debts and other liabilities of the Corporation, the holders of the shares of Common Stock shall be entitled to
receive all the remaining assets of the Corporation available for distribution to its stockholders, ratably in proportion to the number of shares of Common
Stock held by them.
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Section 4.4 Rights and Options. The Corporation has the authority to create and issue rights, warrants and options entitling the holders thereof to

acquire from the Corporation any shares of its capital stock of any class or classes, with such rights, warrants and options to be evidenced by or in
instrument(s) approved by the Board.  The Board is empowered to set the exercise price, duration, times for exercise and other terms and conditions of such
rights, warrants or options; provided, however, that the consideration to be received for any shares of capital stock issuable upon exercise thereof may not
be less than the par value thereof. The Corporation shall at all times reserve and keep available out of its authorized but unissued shares of capital stock, a
number of shares of such class or classes necessary to effect the conversion of any such rights, warrants and options created and issued by the Corporation.

 
ARTICLE V 

BOARD OF DIRECTORS
 
Section 5.1 Board Powers. The business and affairs of the Corporation shall be managed by, or under the direction of, the Board. In addition to

the powers and authority expressly conferred upon the Board by statute, this Fourth Amended and Restated Certificate or the Bylaws of the Corporation
(“Bylaws”), the Board is hereby empowered to exercise all such powers and do all such acts and things as may be exercised or done by the Corporation,
subject, nevertheless, to the provisions of the DGCL, this Fourth Amended and Restated Certificate, and any Bylaws adopted by the stockholders of the
Corporation; provided, however, that no Bylaws hereafter adopted by the stockholders of the Corporation shall invalidate any prior act of the Board that
would have been valid if such Bylaws had not been adopted.

 
Section 5.2 Number, Election and Term.

 
(a) The number of directors of the Corporation, other than those who may be elected by the holders of one or more series of the Preferred

Stock voting separately by class or series, shall be fixed from time to time exclusively by the Board pursuant to a resolution adopted by a majority of the
Board.

 
(b) Subject to Section 5.5 hereof, the Board shall be divided into three classes, as nearly equal in number as possible and designated Class I,

Class II, and Class III. The Board is authorized to assign members of the Board already in office to Class I, Class II, or Class III. The term of the initial
Class I Directors shall expire at the first annual meeting of the stockholders of the Corporation following the effectiveness of this Fourth Amended and
Restated Certificate, the term of the initial Class II Directors shall expire at the second annual meeting of the stockholders of the Corporation following the
effectiveness of this Fourth Amended and Restated Certificate, and the term of the initial Class III directors shall expire at the third annual meeting of the
stockholders following the effectiveness of this Fourth Amended and Restated Certificate. At each succeeding annual meeting of the stockholders of the
Corporation, beginning with the first annual meeting of the stockholders of the Corporation following the effectiveness of this Fourth Amended and
Restated Certificate, each of the successors elected to replace the class of directors whose term expires at that annual meeting shall be elected for a three-
year term or until the election and qualification of their respective successors in office, subject to their earlier death, resignation or removal. Subject to
Section 5.5 hereof, if the number of directors that constitutes the Board is changed, any increase or decrease shall be apportioned by the Board among the
classes so as to maintain the number of directors in each class as nearly equal as possible, but in no case shall a decrease in the number of directors
constituting the Board shorten the term of any incumbent director. Subject to the rights of the holders of one or more series of Preferred Stock, voting
separately by class or series, to elect directors pursuant to the terms of one or more series of Preferred Stock, the election of directors shall be determined
by a plurality of the votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to vote thereon. The Board is
hereby expressly authorized, by resolution or resolutions thereof, to assign members of the Board already in office to the aforesaid classes at the time this
Fourth Amended and Restated Certificate (and therefore such classification) becomes effective in accordance with the DGCL.

 
(c) Subject to Section 5.5 hereof, a director shall hold office until the next annual meeting for the year in which his or her term expires and

until his or her successor has been elected and qualified, subject, however, to such director’s earlier death, resignation, retirement, disqualification or
removal.

 
(d) Unless and except to the extent that the Bylaws shall so require, the election of directors need not be by written ballot. The holders of

shares of Common Stock shall not have cumulative voting rights.
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Section 5.3 Newly Created Directorships and Vacancies.  Subject to Section 5.5 hereof, newly created directorships resulting from an increase

in the number of directors and any vacancies on the Board resulting from death, resignation, retirement, disqualification, removal or other cause may be
filled solely and exclusively by a majority vote of the remaining directors then in office, even if less than a quorum, or by a sole remaining director (and not
by stockholders), and any director so chosen shall hold office for the remainder of the full term of the class of directors to which the new directorship was
added or in which the vacancy occurred and until his or her successor has been elected and qualified, subject, however, to such director’s earlier death,
resignation, retirement, disqualification or removal.

 
Section 5.4 Removal.  Subject to Section 5.5 hereof, any or all of the directors may be removed from office, but only for cause, by the affirmative

vote of holders of a majority of the voting power of all then outstanding shares of capital stock of the Corporation entitled to vote generally in the election
of directors, voting together as a single class, at a meeting called for that purpose.

 
Section 5.5 Preferred Stock—Directors.  Notwithstanding any other provision of this Article V, and except as otherwise required by law,

whenever the holders of one or more series of the Preferred Stock shall have the right, voting separately by class or series, to elect one or more directors,
the term of office, the filling of vacancies, the removal from office and other features of such directorships shall be governed by the terms of such series of
the Preferred Stock as set forth in this Fourth Amended and Restated Certificate (including any Preferred Stock Designation), and such directors shall not
be included in any of the classes created pursuant to this Article V unless expressly provided by such terms.

 
ARTICLE VI

BYLAWS
 
In furtherance and not in limitation of the powers conferred upon it by law, the Board shall have the power and is expressly authorized to adopt,

amend, alter or repeal the Bylaws by the affirmative vote of a majority of the total number of directors present at a regular or special meeting of the Board
at which there is a quorum or by unanimous written consent. The Bylaws also may be adopted, amended, altered or repealed by the stockholders of the
Corporation; provided, however, that in addition to any vote of the holders of any class or series of capital stock of the Corporation required by law or by
this Fourth Amended and Restated Certificate (including any Preferred Stock Designation), the affirmative vote of the holders of at least a majority of the
voting power of all then outstanding shares of capital stock of the Corporation entitled to vote generally in the election of directors, voting together as a
single class, shall be required for the stockholders of the Corporation to adopt, amend, alter or repeal the Bylaws; and provided, further, however, that no
Bylaws hereafter adopted by the stockholders of the Corporation shall invalidate any prior act of the Board that would have been valid if such Bylaws had
not been adopted.

 
ARTICLE VII

SPECIAL MEETINGS OF STOCKHOLDERS; ACTION BY WRITTEN CONSENT
 
Section 7.1 Special Meetings. Subject to the rights, if any, of the holders of any outstanding series of the Preferred Stock, and to the requirements

of applicable law, special meetings of stockholders of the Corporation may be called only by the Chairman of the Board, Chief Executive Officer of the
Corporation, or the Board pursuant to a resolution adopted by a majority of the Board, and the ability of the stockholders of the Corporation to call a special
meeting is hereby specifically denied.  Except as provided in the foregoing sentence, special meetings of stockholders of the Corporation may not be called
by another person or persons.

 
Section 7.2 Advance Notice.  Advance notice of stockholder nominations for the election of directors and of business to be brought by

stockholders before any meeting of the stockholders of the Corporation shall be given in the manner provided in the Bylaws.
 
Section 7.3 Action by Written Consent.  Except as may be otherwise provided for or fixed pursuant to this Fourth Amended and Restated

Certificate (including any Preferred Stock Designation) relating to the rights of the holders of any outstanding series of Preferred Stock, any action required
or permitted to be taken by the stockholders of the Corporation must be effected by a duly called annual or special meeting of such stockholders and may
not be effected by written consent of the stockholders of the Corporation. 
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ARTICLE VIII

LIMITED LIABILITY; INDEMNIFICATION
 
Section 8.1 Limitation of Director Liability.  A director of the Corporation shall not be personally liable to the Corporation or its stockholders

for monetary damages for breach of fiduciary duty as a director, except to the extent such exemption from liability or limitation thereof is not permitted
under the DGCL as the same exists or may hereafter be amended unless a director violated his or her duty of loyalty to the Corporation or its stockholders,
acted in bad faith, knowingly or intentionally violated the law, authorized unlawful payments of dividends, unlawful stock purchases or unlawful
redemptions, or derived improper personal benefit from its actions as a director.  Any amendment, modification or repeal of the foregoing sentence shall
not adversely affect any right or protection of a director of the Corporation hereunder in respect of any act or omission occurring prior to the time of such
amendment, modification or repeal.

 
Section 8.2 Indemnification and Advancement of Expenses.

 
(a) To the fullest extent permitted by applicable law, as the same exists or may hereafter be amended, the Corporation shall indemnify and

hold harmless each person who is or was made a party or is threatened to be made a party to or is otherwise involved in any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative (a “proceeding”) by reason of the fact that he or she is or was a
director or officer of the Corporation or, while a director or officer of the Corporation, is or was serving at the request of the Corporation as a director,
officer, employee or agent of another corporation or of a partnership, joint venture, trust, other enterprise or nonprofit entity, including service with respect
to an employee benefit plan (an “indemnitee”), whether the basis of such proceeding is alleged action in an official capacity as a director, officer, employee
or agent, or in any other capacity while serving as a director, officer, employee or agent, against all liability and loss suffered and expenses (including,
without limitation, attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and amounts paid in settlement) reasonably incurred by such
indemnitee in connection with such proceeding.  The Corporation shall to the fullest extent not prohibited by applicable law pay the expenses (including
attorneys’ fees) incurred by an indemnitee in defending or otherwise participating in any proceeding in advance of its final disposition; provided, however,
that, to the extent required by applicable law, such payment of expenses in advance of the final disposition of the proceeding shall be made only upon
receipt of an undertaking, by or on behalf of the indemnitee, to repay all amounts so advanced if it shall ultimately be determined that the indemnitee is not
entitled to be indemnified under this Section 8.2 or otherwise. The rights to indemnification and advancement of expenses conferred by this Section 8.2
shall be contract rights and such rights shall continue as to an indemnitee who has ceased to be a director, officer, employee or agent and shall inure to the
benefit of his or her heirs, executors and administrators.  Notwithstanding the foregoing provisions of this Section 8.2(a), except for proceedings to enforce
rights to indemnification and advancement of expenses, the Corporation shall indemnify and advance expenses to an indemnitee in connection with a
proceeding (or part thereof) initiated by such indemnitee only if such proceeding (or part thereof) was authorized by the Board.

 
(b) The rights to indemnification and advancement of expenses conferred on any indemnitee by this Section 8.2  shall not be exclusive of any

other rights that any indemnitee may have or hereafter acquire under law, this Fourth Amended and Restated Certificate, the Bylaws, an agreement, vote of
stockholders or disinterested directors, or otherwise.

 
(c) Any repeal or amendment of this Section 8.2 by the stockholders of the Corporation or by changes in law, or the adoption of any other

provision of this Fourth Amended and Restated Certificate inconsistent with this Section 8.2, shall, unless otherwise required by law, be prospective only
(except to the extent such amendment or change in law permits the Corporation to provide broader indemnification rights on a retroactive basis than
permitted prior thereto), and shall not in any way diminish or adversely affect any right or protection existing at the time of such repeal or amendment or
adoption of such inconsistent provision in respect of any proceeding (regardless of when such proceeding is first threatened, commenced or completed)
arising out of, or related to, any act or omission occurring prior to such repeal or amendment or adoption of such inconsistent provision.

 
(d) This Section 8.2 shall not limit the right of the Corporation, to the extent and in the manner authorized or permitted by law, to indemnify

and to advance expenses to persons other than indemnitees. 
 

ARTICLE IX
CORPORATE OPPORTUNITY

 
The Corporation renounces any interest or expectancy of the Corporation in, or in being offered an opportunity to participate in, any Excluded

Opportunity. An “Excluded Opportunity” is any matter, transaction or interest that is presented to, or acquired, created or developed by, or which otherwise
comes into the possession of, any director of the Corporation who is not an employee or officer of the Corporation or any of its subsidiaries (a “Covered
Person”), unless such matter, transaction or interest is presented to, or acquired, created or developed by, or otherwise comes into the possession of, a
Covered Person expressly and solely in such Covered Person’s capacity as a director of the Corporation.
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ARTICLE X

ANTITAKEOVER
 
The Corporation expressly elects to be governed by Section 203 of the DGCL.

 
ARTICLE XI

AMENDMENT OF FOURTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

 
The Corporation reserves the right at any time and from time to time to amend, alter, change or repeal any provision contained in this Fourth

Amended and Restated Certificate (including any Preferred Stock Designation), and other provisions authorized by the laws of the State of Delaware at the
time in force that may be added or inserted, in the manner now or hereafter prescribed by this Fourth Amended and Restated Certificate and the DGCL;
provided, however, that, notwithstanding any other provision of this Fourth Amended and Restated Certificate of Incorporation or any provision of law that
might otherwise permit a lesser vote or no vote, but in addition to any vote of the holders of shares of any class or series of capital stock of the Corporation
required by law or by this Fourth Amended and Restated Certificate of Incorporation, the affirmative vote of the holders of a majority of the voting power
of the then-outstanding shares of capital stock of the Corporation entitled to vote generally in the election of directors, voting together as a single class,
shall be required to amend or repeal, or adopt any provision of this Fourth Amended and Restated Certificate of Incorporation and, except as set forth in
Article VIII, all rights, preferences and privileges of whatever nature herein conferred upon stockholders, directors or any other persons by and pursuant to
this Fourth Amended and Restated Certificate in its present form or as hereafter amended are granted subject to the right reserved in this Article XI.

 
ARTICLE XII

EXCLUSIVE FORUM FOR CERTAIN LAWSUITS
 
Section 12.1 Forum. Unless the Corporation consents in writing to the selection of an alternative forum, the Court of Chancery of the State of

Delaware shall be the sole and exclusive forum for any stockholder (including a beneficial owner) to bring (i) any derivative action or proceeding brought
on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owed by any director, officer or other employee of the
Corporation to the Corporation or the Corporation’s stockholders, (iii) any action asserting a claim against the Corporation, its directors, officers or
employees arising pursuant to any provision of the DGCL or this Fourth Amended and Restated Certificate or the Bylaws, or (iv) any action asserting a
claim against the Corporation, its directors, officers or employees governed by the internal affairs doctrine and, if brought outside of Delaware, the
stockholder bringing the suit will be deemed to have consented to service of process on such stockholder’s counsel except any action (A) as to which the
Court of Chancery in the State of Delaware determines that there is an indispensable party not subject to the jurisdiction of the Court of Chancery (and the
indispensable party does not consent to the personal jurisdiction of the Court of Chancery within ten days following such determination), (B) which is
vested in the exclusive jurisdiction of a court or forum other than the Court of Chancery, (C) for which the Court of Chancery does not have subject matter
jurisdiction, or (D) any action arising under the Securities Act of 1933, as amended, as to which the Court of Chancery and the federal district court for the
District of Delaware shall have concurrent jurisdiction. Notwithstanding the foregoing, the provisions of this Section 12.1 will not apply to suits brought to
enforce any liability or duty created by the Exchange Act or any other claim for which the federal courts have exclusive jurisdiction.

 
Section 12.2 Consent to Jurisdiction. If any action the subject matter of which is within the scope of Section 12.1 immediately above is filed in a

court other than a court located within the State of Delaware (a “Foreign Action”) in the name of any stockholder, such stockholder shall be deemed to
have consented to (i) the personal jurisdiction of the state and federal courts located within the State of Delaware in connection with any action brought in
any such court to enforce Section 12.1 immediately above (an “FSC Enforcement Action”) and (ii) having service of process made upon such stockholder
in any such FSC Enforcement Action by service upon such stockholder’s counsel in the Foreign Action as agent for such stockholder.

 
ARTICLE XIII

SEVERABILITY
 
If any provision or provisions (or any part thereof) of this Fourth Amended and Restated Certificate shall be held to be invalid, illegal or

unenforceable as applied to any person, entity or circumstance for any reason whatsoever, then, to the fullest extent permitted by law, (i) the validity,
legality and enforceability of such provisions in any other circumstance and of the remaining provisions of this Fourth Amended and Restated Certificate
(including, without limitation, each portion of any paragraph of this Fourth Amended and Restated Certificate containing any such provision held to be
invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) and the application of such provision to other persons or
entities and circumstances shall not in any way be affected or impaired thereby, and (ii) the provisions of this Fourth Amended and Restated Certificate
(including, without limitation, each portion of any paragraph of this Fourth Amended and Restated Certificate containing any such provision held to be
invalid, illegal or unenforceable) shall be construed so as to permit the Corporation to protect its directors, officers, employees and agents from personal
liability in respect of their good faith service or for the benefit of the Corporation to the fullest extent permitted by law.

 
[Signature page follows.]
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IN WITNESS WHEREOF, Falcon Capital Acquisition Corp. has caused this Fourth Amended and Restated Certificate to be duly executed and

acknowledged in its name and on its behalf by an authorized officer as of the date first set forth above.
  

 Falcon Capital Acquisition Corp.
   
 By: /s/ Alan G. Mnuchin
 Name: Alan G. Mnuchin
 Title: Chief Executive Officer

 
Signature Page to Fourth Amended and Restated Certificate of Incorporation 

 
 

 

 



Exhibit 3.2
 

Sharecare, Inc.
 

Certificate of Designations
 

Series A Convertible Preferred Stock
 
 

July 1, 2021
 
 
 

 



 
 

TABLE OF CONTENTS
 

  Page
   

Section 1. Definitions 1
   

Section 2. Rules of Construction 7
   
Section 3. The Convertible Preferred Stock 7

(a) Designation; Par Value 7
(b) Number of Authorized Shares 7
(c) Form, Dating and Denominations 8
(d) Method of Payment; Delay When Payment Date is Not a Business Day 8
(e) Transfer Agent; Register 8
(f) Legends 9
(g) Transfers and Exchanges; Transfer Taxes; Certain Transfer Restrictions 9
(h) Exchange and Cancellation of Convertible Preferred Stock to Be Converted or Redeemed 10
(i) Status of Retired Shares 10
(j) Replacement Certificates 11
(k) Registered Holders 11
(l) Cancellation 11
(m) Shares Held by the Company or its Affiliates 11
(n) Outstanding Shares 11
(o) Repurchases by the Company and its Subsidiaries 11
(p) Notations and Exchanges 12
(q) CUSIP and ISIN Numbers 12
   

Section 4. Ranking 12
   

Section 5. Dividends 12
(a) Generally 12
(b) Participating Dividends. 12
(c) Treatment of Dividends Upon Redemption or Conversion 12
   

Section 6. Rights Upon Liquidation, Dissolution or Winding Up 13
(a) Generally 13
(b) Certain Business Combination Transactions Deemed Not to Be a Liquidation 13
   

Section 7. Mandatory Redemption 13
(a) Mandatory Redemption 13
(b) Redemption Prohibited in Certain Circumstances 13
(c) Payment of the Mandatory Redemption Price 13
   

Section 8. Redemption of Convertible Preferred Stock upon a Change of Control 13
(a) Change of Control Redemption 13
(b) Funds Legally Available for Payment of Change of Control Redemption Price 14
(c) Change of Control Redemption Date 14
(d) Change of Control Redemption Price 14
(e) Change of Control Redemption Notice 14
(f) Withdrawal of Change of Control Redemption Notice 14
(g) Payment of the Change of Control Redemption Price 14

 
i



 

 
Section 9. Voting Rights 15

(a) Voting and Consent Rights with Respect to Specified Matters 15
(b) Right to Vote with Holders of Common Stock on an As-Converted Basis 15
(c) Procedures for Voting and Consents 16
   

Section 10. Conversion. 16
(a) Generally 16
(b) Conversion at the Option of the Holders 16
(c) Mandatory Conversion at the Company’s Election 17
(d) Conversion Procedures 18
(e) Settlement upon Conversion. 19
(f) Conversion Price Adjustments 20
(g) Voluntary Conversion Price Decreases 23
(h) Effect of Common Stock Change Event 24
   

Section 11. Certain Provisions Relating to the Issuance of Common Stock 25
(a) Equitable Adjustments to Prices 25
(b) Reservation of Shares of Common Stock 25
(c) Status of Shares of Common Stock 26
(d) Taxes Upon Issuance of Common Stock 26
   

Section 12. Calculations 26
(a) Responsibility; Schedule of Calculations 26
(b) Calculations Aggregated for Each Holder 26
   

Section 13. Tax Treatment 26
   

Section 14. Notices 26
   

Section 15. No Other Rights 26
 

Exhibits
Exhibit A
Exhibit B
Exhibit C
 

ii



 
 

Certificate of Designations
 

Series A Convertible Preferred Stock
 

On July 1, 2021, the Board of Directors of Sharecare, Inc., a Delaware corporation (the “Company”), adopted the following resolution
designating and creating, out of the authorized and unissued shares of preferred stock of the Company, Five Million (5,000,000) authorized shares of a
series of preferred stock of the Company titled the “Series A Convertible Preferred Stock”:

 
RESOLVED that, pursuant to the Fourth Amended and Restated Certificate of Incorporation, the Amended and Restated Bylaws and applicable

law, a series of preferred stock of the Company titled the “Series A Convertible Preferred Stock,” and having a par value of $0.0001 per share and an initial
number of authorized shares equal to Five Million (5,000,000), is hereby designated and created out of the authorized and unissued shares of preferred
stock of the Company, which series has the rights, designations, preferences, voting powers and other provisions set forth below:

 
Section 1. Definitions.
 

“Affiliate” of any Person means any Person, directly or indirectly, Controlling, Controlled by or under common Control with such Person.
 
“Aggregate Issue Amount” means fifty million dollars ($50,000,000.00).
 
“Board of Directors” means the Company’s board of directors or a committee of such board duly authorized to act on behalf of such board.
 
“Business Day” means any day other than a Saturday, a Sunday or any day on which the Federal Reserve Bank of New York is authorized or

required by law or executive order to close or be closed.
 
“Bylaws” means the Amended and Restated Bylaws of the Company, as the same may be further amended, supplemented or restated.
 
“Capital Stock” of any Person means any and all shares of, interests in, rights to purchase, warrants or options for, participations in, or other

equivalents of, in each case however designated, the equity of such Person, but excluding any debt securities convertible into such equity.
 
“Certificate” means any Physical Certificate or Electronic Certificate.
 
“Certificate of Designations” means this Certificate of Designations, as amended or supplemented from time to time.
 
“Certificate of Incorporation” means the Fourth Amended and Restated Company’s Restated Certificate of Incorporation, as the same may be

further amended, supplemented or restated.
 
“Change of Control” means any of the following events:
 
(a) a “person” or “group” (within the meaning of Section 13(d)(3) of the Exchange Act), other than the Company, its Wholly Owned Subsidiaries

or a Holder (together with its Affiliates), has become the direct or indirect “beneficial owner” (as defined below) of shares of the Company’s common
equity representing more than fifty percent (50%) of the voting power of all of the Company’s then-outstanding common equity; or

 
(b) the consummation of (i) any sale, lease or other transfer, in one transaction or a series of transactions, of all or substantially all of the assets of

the Company and its Subsidiaries, taken as a whole, to any Person; or (ii) any transaction or series of related transactions in connection with which
(whether by means of merger, consolidation, share exchange, combination, reclassification, recapitalization, acquisition, liquidation or otherwise) all of the
Common Stock is exchanged for, converted into, acquired for, or constitutes solely the right to receive, other securities, cash or other property; provided,
however, that any merger, consolidation, share exchange or combination of the Company pursuant to which the Persons that directly or indirectly
“beneficially owned” (as defined below) all classes of the Company’s common equity immediately before such transaction directly or indirectly
“beneficially own,” immediately after such transaction, more than fifty percent (50%) of all classes of common equity of the surviving, continuing or
acquiring company or other transferee, as applicable, or the parent thereof, in substantially the same proportions vis-à-vis each other as immediately before
such transaction will be deemed not to be a Change of Control pursuant to this clause (b).

 
For the purposes of this definition, (x) any transaction or event described in both clause (a) and in clause (b) or (b) above (without regard to the

proviso in clause (b)) will be deemed to occur solely pursuant to clause (b) above (subject to such proviso); and (y) whether a Person is a “beneficial
owner” and whether shares are “beneficially owned” will be determined in accordance with Rule 13d-3 under the Exchange Act.
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Notwithstanding the foregoing, the Company’s consolidation or combination with, or merger with or into, another Person, or any binding or

statutory share exchange or reclassification involving the Convertible Preferred Stock shall not be deemed to a Change of Control, provided that:
 
(x) the Convertible Preferred Stock either (x) remains outstanding after such consolidation, combination, merger, share exchange or

reclassification; or (y) is converted or reclassified into, or is exchanged for, or represents solely the right to receive, preference securities of the continuing,
resulting or surviving Person of such consolidation, combination, merger, share exchange or reclassification, or the parent thereof;

 
(y) the Convertible Preferred Stock that remains outstanding or such preference securities, as applicable, have rights, preferences and voting

powers that, taken as a whole, are not materially less favorable (as determined by the Board of Directors in good faith) to the Holders or the holders thereof,
as applicable, than the rights, preferences and voting powers, taken as a whole, of the Convertible Preferred Stock immediately before the consummation of
such consolidation, combination, merger, share exchange or reclassification; and

 
(z) the issuer of the Convertible Preferred Stock that remains outstanding or such preference securities, as applicable, is a corporation duly

organized and existing under the laws of the United States of America, any State thereof or the District of Columbia that, if not the Company, will succeed
to the Company under this Certificate of Designations and the Convertible Preferred Stock.

 
“Change of Control Redemption” means the redemption of any Convertible Preferred Stock by the Company pursuant to Section 8.
 
“Change of Control Redemption Date” means the date fixed, pursuant to Section 8(c), for the redemption of any Convertible Preferred Stock by

the Company pursuant to a Change of Control Redemption.
 
“Change of Control Redemption Notice” has the meaning set forth in Section 8(e).
 
“Change of Control Redemption Notice Date” means the date on which the Change of Control Redemption Notice is delivered.
 
“Change of Control Redemption Price” means the cash price payable by the Company to redeem any share of Convertible Preferred Stock upon

its Change of Control Redemption, calculated pursuant to Section 8(d).
 
“Close of Business” means 5:00 p.m., New York City time.
 
“Code” means the U.S. Internal Revenue Code of 1986, as amended.
 
“Common Stock” means the common stock, $0.0001 par value per share, of the Company, subject to Section 10(h).
 
“Common Stock Change Event” has the meaning set forth in Section 10(h).
 
“Common Stock Liquidity Conditions” will be satisfied with respect to a Mandatory Conversion if:
 
(a) either (i) each share of Common Stock to be issued upon such Mandatory Conversion of any share of Convertible Preferred Stock or that may

be issued upon conversion of any share of Convertible Preferred Stock that is subject to such redemption would be eligible to be offered, sold or otherwise
transferred by the Holder of such share of Convertible Preferred Stock pursuant to Rule 144 under the Securities Act (or any successor rule thereto); or (ii)
the offer and sale of such share of Common Stock by such Holder are registered pursuant to an effective registration statement under the Securities Act and
such registration statement is reasonably expected by the Company to remain effective and usable, by the Holder to sell such share of Common Stock,
continuously during the period from, and including, the date the related Mandatory Conversion Notice, Change of Control Redemption Date or Mandatory
Redemption Date, as applicable, is sent to, and including, the thirtieth (30th) calendar day after the date such share of Common Stock is issued; provided,
however, that each Holder will supply all information reasonably requested by the Company for inclusion, and required to be included, in any registration
statement or prospectus supplement related to the resale of the Common Stock issuable upon conversion of the Convertible Preferred Stock; provided,
further, that if a Holder fails to provide such information to the Company within fifteen (15) calendar days following any such request, then this clause (a)
(ii) will automatically be deemed to be satisfied with respect to such Holder;
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(b) each share of Common Stock referred to in clause (a) above (i) will, when issued (or, in the case of clause (a)(ii), when sold or otherwise

transferred pursuant to the registration statement referred to in such clause) (1) be admitted for book-entry settlement through the Depositary with an
“unrestricted” CUSIP number; and (2) not be represented by any Certificate that bears a legend referring to transfer restrictions under the Securities Act or
other securities laws; and (ii) will, when issued, be listed and admitted for trading, without suspension or material limitation on trading, on any of The New
York Stock Exchange, The NYSE American, The NASDAQ Capital Market, The NASDAQ Global Market or The NASDAQ Global Select Market (or any
of their respective successors); and

 
(c) (i) the Company has not received any written threat or notice of delisting or suspension by the applicable exchange referred to in clause (b)(ii)

above with a reasonable prospect of delisting, after giving effect to all applicable notice and appeal periods; and (ii) no such delisting or suspension is
reasonably likely to occur or is pending based on the Company falling below the minimum listing maintenance requirements of such exchange.

 
“Common Stock Participating Dividends” has the meaning set forth in Section 5(b)(i).
 
“Company” has the meaning set forth in the preamble.
 
“Control” (including its correlative meanings “under common Control with” and “Controlled by”) means, with respect to any Person, the

possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of such Person, whether through ownership of
securities or partnership or other interests, by contract or otherwise.

 
“Conversion Consideration” means, with respect to the conversion of any Convertible Preferred Stock, the type and amount of consideration

payable to settle such conversion, determined in accordance with Section 10.
 
“Conversion Share” means any share of Common Stock issued or issuable upon conversion of any Convertible Preferred Stock.
 
“Conversion Date” means an Optional Conversion Date or a Mandatory Conversion Date.
 
“Conversion Price” initially means $10.00; provided, however, that the Conversion Price is subject to adjustment pursuant to Section 10(f) and

Section 10(g). Each reference in this Certificate of Designations or the Convertible Preferred Stock to the Conversion Price as of a particular date without
setting forth a particular time on such date will be deemed to be a reference to the Conversion Price immediately before the Close of Business on such date.

 
“Convertible Preferred Stock” has the meaning set forth in Section 3(a).
 
“Daily VWAP” means, for any VWAP Trading Day, the per share volume-weighted average price of the Common Stock as displayed under the

heading “Bloomberg VWAP” on Bloomberg page “www.bloomberg.com” (or, if such page is not available, its equivalent successor page) in respect of the
period from the scheduled open of trading until the scheduled close of trading of the primary trading session on such VWAP Trading Day (or, if such
volume-weighted average price is unavailable, the market value of one (1) share of Common Stock on such VWAP Trading Day, determined, using a
volume-weighted average price method, by a nationally recognized independent investment banking firm the Board of Directors selects). The Daily VWAP
will be determined without regard to after-hours trading or any other trading outside of the regular trading session.

 
“Depositary” means The Depository Trust Company or its successor.
 
“Dividend Junior Stock” means any class or series of the Company’s stock whose terms do not expressly provide that such class or series will

rank senior to, or equally with, the Convertible Preferred Stock with respect to the payment of dividends (without regard to whether or not dividends
accumulate cumulatively). Dividend Junior Stock includes the Common Stock. For the avoidance of doubt, Dividend Junior Stock will not include any
securities of the Company’s Subsidiaries.

 
“Dividend Parity Stock” means any class or series of the Company’s stock (other than the Convertible Preferred Stock) whose terms expressly

provide that such class or series will rank equally with the Convertible Preferred Stock with respect to the payment of dividends (without regard to whether
or not dividends accumulate cumulatively). For the avoidance of doubt, Dividend Parity Stock will not include any securities of the Company’s
Subsidiaries.
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“Dividend Payment Date” means each date on which any declared Participating Dividend is scheduled to be paid on the Convertible Preferred

Stock.
 
“Dividend Senior Stock” means any class or series of the Company’s stock whose terms expressly provide that such class or series will rank

senior to the Convertible Preferred Stock with respect to the payment of dividends (without regard to whether or not dividends accumulate cumulatively).
For the avoidance of doubt, Dividend Senior Stock will not include any securities of the Company’s Subsidiaries.

 
“Electronic Certificate” means any electronic book-entry maintained by the Transfer Agent that represents any share(s) of Convertible Preferred

Stock.
 
“Equity-Linked Securities” means any rights, options or warrants to purchase or otherwise acquire (whether immediately, during specified times,

upon the satisfaction of any conditions or otherwise) any shares of Common Stock.
 
“Ex-Dividend Date” means, with respect to an issuance, dividend or distribution on the Common Stock, the first date on which shares of

Common Stock trade on the applicable exchange or in the applicable market, regular way, without the right to receive such issuance, dividend or
distribution (including pursuant to due bills or similar arrangements required by the relevant stock exchange). For the avoidance of doubt, any alternative
trading convention on the applicable exchange or market in respect of the Common Stock under a separate ticker symbol or CUSIP number will not be
considered “regular way” for this purpose.

 
“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended.
 
“Expiration Date” has the meaning set forth in Section 10(f)(i)(2).
 
“Expiration Time” has the meaning set forth in Section 10(f)(i)(2)
 
“Holder” means a person in whose name any Convertible Preferred Stock is registered in the Register.
 
“Initial Issue Date” means July 1, 2021.
 
“Last Reported Sale Price” of the Common Stock for any Trading Day means the closing sale price per share (or, if no closing sale price is

reported, the average of the last bid price and the last ask price per share or, if more than one in either case, the average of the average last bid prices and
the average last ask prices per share) of the Common Stock on such Trading Day as reported in composite transactions for the principal U.S. national or
regional securities exchange on which the Common Stock is then listed. If the Common Stock is not listed on a U.S. national or regional securities
exchange on such Trading Day, then the Last Reported Sale Price will be the last quoted bid price per share of Common Stock on such Trading Day in the
over-the-counter market as reported by OTC Markets Group Inc. or a similar organization. If the Common Stock is not so quoted on such Trading Day,
then the Last Reported Sale Price will be the average of the mid-point of the last bid price and the last ask price per share of Common Stock on such
Trading Day from each of at least three nationally recognized independent investment banking firms the Company selects in good faith.

 
“Liquidation Junior Stock” means any class or series of the Company’s stock whose terms do not expressly provide that such class or series will

rank senior to, or equally with, the Convertible Preferred Stock with respect to the distribution of assets upon the Company’s liquidation, dissolution or
winding up. Liquidation Junior Stock includes the Common Stock. For the avoidance of doubt, Liquidation Junior Stock will not include any securities of
the Company’s Subsidiaries.

 
“Liquidation Parity Stock” means any class or series of the Company’s stock (other than the Convertible Preferred Stock) whose terms expressly

provide that such class or series will rank equally with the Convertible Preferred Stock with respect to the distribution of assets upon the Company’s
liquidation, dissolution or winding up. For the avoidance of doubt, Liquidation Parity Stock will not include any securities of the Company’s Subsidiaries.

 
“Liquidation Preference” means, with respect to the Convertible Preferred Stock, an amount initially equal to the Per Share Price per share of

Convertible Preferred Stock; provided, however, that the Liquidation Preference is subject to adjustment pursuant to Section 6(a)(ii).
 
“Liquidation Senior Stock” means any class or series of the Company’s stock whose terms expressly provide that such class or series will rank

senior to the Convertible Preferred Stock with respect to the distribution of assets upon the Company’s liquidation, dissolution or winding up. For the
avoidance of doubt, Liquidation Senior Stock will not include any securities of the Company’s Subsidiaries.

 
“Mandatory Conversion” has the meaning set forth in Section 10(c)(i).
 

4



 
 
“Mandatory Conversion Date” means a Conversion Date designated with respect to any Convertible Preferred Stock pursuant to Section 10(c)(i)

and Section 10(c)(iii).
 
“Mandatory Conversion Notice” has the meaning set forth in Section 10(c)(iv).
 
“Mandatory Conversion Notice Date” means, with respect to a Mandatory Conversion, the date on which the Company sends the Mandatory

Conversion Notice for such Mandatory Conversion pursuant to Section 10(c)(iv).
 
“Mandatory Conversion Right” has the meaning set forth in Section 10(c)(i).
 
“Mandatory Redemption” has the meaning set forth in Section 7(a).
 
“Mandatory Redemption Date” means the fifth (5th) anniversary of the Initial Issue Date.
 
“Mandatory Redemption Price” means the consideration payable by the Company to redeem any Convertible Preferred Stock upon its

Mandatory Redemption, calculated pursuant to Section 7(a).
 
“Market Disruption Event” means, with respect to any date, the occurrence or existence, during the one-half hour period ending at the scheduled

close of trading on such date on the principal U.S. national or regional securities exchange or other market on which the Common Stock is listed for trading
or trades, of any material suspension or limitation imposed on trading (by reason of movements in price exceeding limits permitted by the relevant
exchange or otherwise) in the Common Stock or in any options contracts or futures contracts relating to the Common Stock.

 
“Officer” means the Chief Executive Officer, the President, the Chief Operating Officer, the Chief Financial Officer, the Treasurer, any Assistant

Treasurer, the Controller, the Secretary, or any Vice-President of the Company.
 
“Open of Business” means 9:00 a.m., New York City time.
 
“Optional Conversion” means the conversion of any Convertible Preferred Stock other than a Mandatory Conversion.
 
“Optional Conversion Date” means, with respect to the Optional Conversion of any Convertible Preferred Stock, the first Business Day on which

the requirements set forth in Section 10(d)(ii) for such conversion are satisfied.
 
“Optional Conversion Notice” means a notice substantially in the form of the “Optional Conversion Notice” set forth in Exhibit B.
 
“Participating Dividend” has the meaning set forth in Section 5.
 
“Per Share Price” means the quotient obtained by dividing the Aggregate Issue Amount by the aggregate number of shares of Convertible

Preferred Stock issued on the Initial Issue Date.
 
“Person” or “person” means any individual, corporation, partnership, limited liability company, joint venture, association, joint-stock company,

trust, unincorporated organization or government or other agency or political subdivision thereof. Any division or series of a limited liability company,
limited partnership or trust will constitute a separate “person” under this Certificate of Designations.

 
“Physical Certificate” means any certificate (other than an Electronic Certificate) representing any share(s) of Convertible Preferred Stock, which

certificate is substantially in the form set forth in Exhibit A, registered in the name of the Holder of such share(s) and duly executed by the Company and
countersigned by the Transfer Agent.

 
“Record Date” means, with respect to any dividend or distribution on, or issuance to holders of, Convertible Preferred Stock or Common Stock,

the date fixed (whether by law, contract or the Board of Directors or otherwise) to determine the Holders or the holders of Common Stock, as applicable,
that are entitled to such dividend, distribution or issuance.

 
“Reference Property” has the meaning set forth in Section 10(h).
 
“Reference Property Unit” has the meaning set forth in Section 10(h).
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“Register” has the meaning set forth in Section 3(e).
 
“Restricted Stock Legend” means a legend substantially in the form set forth in Exhibit C.
 
“Rule 144” means Rule 144 under the Securities Act (or any successor rule thereto), as the same may be amended from time to time.
 
“Securities Act” means the U.S. Securities Act of 1933, as amended.
 
“Security” means any Convertible Preferred Stock or Conversion Share.
 
“Strategic Partner” means any third party that enters into a commercial agreement with the Company and receives securities of the Company in

connection with any such commercial agreement.
 
“Subsidiary” means, with respect to any Person, (a) any corporation, association or other business entity (other than a partnership or limited

liability company) of which more than 50% of the total voting power of the Capital Stock entitled (without regard to the occurrence of any contingency, but
after giving effect to any voting agreement or stockholders’ agreement that effectively transfers voting power) to vote in the election of directors, managers
or trustees, as applicable, of such corporation, association or other business entity is owned or controlled, directly or indirectly, by such Person or one or
more of the other Subsidiaries of such Person; and (b) any partnership or limited liability company where (x) more than fifty percent (50%) of the capital
accounts, distribution rights, equity and voting interests, or of the general and limited partnership interests, as applicable, of such partnership or limited
liability company are owned or controlled, directly or indirectly, by such Person or one or more of the other Subsidiaries of such Person, whether in the
form of membership, general, special or limited partnership or limited liability company interests or otherwise; and (y) such Person or any one or more of
the other Subsidiaries of such Person is a controlling general partner of, or otherwise controls, such partnership or limited liability company.

 
“Successor Person” has the meaning set forth in Section 10(h).
 
“Tender/Exchange Offer Valuation Period” has the meaning set forth in Section 10(f)(i)(2).
 
“Trading Day” means any day on which (a) trading in the Common Stock generally occurs on the principal U.S. national or regional securities

exchange on which the Common Stock is then listed or, if the Common Stock is not then listed on a U.S. national or regional securities exchange, on the
principal other market on which the Common Stock is then traded; and (b) there is no Market Disruption Event. If the Common Stock is not so listed or
traded, then “Trading Day” means a Business Day.

 
“Transfer Agent” means the Company or its successor.
 
“Transfer-Restricted Security” means any Security that constitutes a “restricted security” (as defined in Rule 144); provided, however, that such

Security will cease to be a Transfer-Restricted Security upon the earliest to occur of the following events:
 
(a) such Security is sold or otherwise transferred to a Person (other than the Company or an Affiliate of the Company) pursuant to a registration

statement that was effective under the Securities Act at the time of such sale or transfer;
 
(b) such Security is sold or otherwise transferred to a Person (other than the Company or an Affiliate of the Company) pursuant to an available

exemption (including Rule 144) from the registration and prospectus-delivery requirements of, or in a transaction not subject to, the Securities Act and,
immediately after such sale or transfer, such Security ceases to constitute a “restricted security” (as defined in Rule 144); and

 
(c) (i) such Security is eligible for resale, by a Person that is not an Affiliate of the Company and that has not been an Affiliate of the Company

during the immediately preceding three (3) months, pursuant to Rule 144; and (ii) the Company has received such certificates or other documentation or
evidence as the Company may reasonably require to determine that the security is eligible for resale pursuant to clause (c) and the Holder, holder or
beneficial owner of such Security is not, and has not been during the immediately preceding three (3) months, an Affiliate of the Company.
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“Treasury Regulations” means the Treasury regulations promulgated under the Code, as amended.
 
“VWAP Market Disruption Event” means, with respect to any date, (a) the failure by the principal U.S. national or regional securities exchange

on which the Common Stock is then listed, or, if the Common Stock is not then listed on a U.S. national or regional securities exchange, the principal other
market on which the Common Stock is then traded, to open for trading during its regular trading session on such date; or (b) the occurrence or existence,
for more than one half hour period in the aggregate, of any suspension or limitation imposed on trading (by reason of movements in price exceeding limits
permitted by the relevant exchange or otherwise) in the Common Stock or in any options contracts or futures contracts relating to the Common Stock, and
such suspension or limitation occurs or exists at any time before 1:00 p.m., New York City time, on such date.

 
“VWAP Trading Day” means a day on which (a) there is no VWAP Market Disruption Event; and (b) trading in the Common Stock generally

occurs on the principal U.S. national or regional securities exchange on which the Common Stock is then listed or, if the Common Stock is not then listed
on a U.S. national or regional securities exchange, on the principal other market on which the Common Stock is then traded. If the Common Stock is not so
listed or traded, then “VWAP Trading Day” means a Business Day.

 
“Wholly Owned Subsidiary” of a Person means any Subsidiary of such Person all of the outstanding Capital Stock or other ownership interests

of which (other than directors’ qualifying shares) are owned by such Person or one or more Wholly Owned Subsidiaries of such Person.
 

Section 2. Rules of Construction. For purposes of this Certificate of Designations:
 

(a) “or” is not exclusive;
 
(b) “including” means “including without limitation”;
 
(c) “will” expresses a command;
 
(d) the “average” of a set of numerical values refers to the arithmetic average of such numerical values;
 
(e) a merger involving, or a transfer of assets by, a limited liability company, limited partnership or trust will be deemed to include any division of

or by, or an allocation of assets to a series of, such limited liability company, limited partnership or trust, or any unwinding of any such division or
allocation;

 
(f) words in the singular include the plural and in the plural include the singular, unless the context requires otherwise;
 
(g) “hereof” and other words of similar import refer to this Certificate of Designations as a whole and not to any particular Section or other

subdivision of this Certificate of Designations, unless the context requires otherwise;
 
(h) references to currency mean the lawful currency of the United States of America, unless the context requires otherwise; and
 
(i) the exhibits, schedules and other attachments to this Certificate of Designations are deemed to form part of this Certificate of Designations.
 

Section 3. The Convertible Preferred Stock.
 

(a) Designation; Par Value. A series of stock of the Company titled the “Series A Convertible Preferred Stock” (the “Convertible Preferred
Stock”) is hereby designated and created out of the authorized and unissued shares of preferred stock of the Company. The par value of the Convertible
Preferred Stock is $0.0001 per share.

 
(b) Number of Authorized Shares. The total authorized number of shares of Convertible Preferred Stock is Five Million (5,000,000); provided,

however that, by resolution of the Board of Directors, the total number of authorized shares of Convertible Preferred Stock may hereafter be reduced to a
number that is not less than the number of shares of Convertible Preferred Stock then outstanding.
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(c) Form, Dating and Denominations.
 

(i) Form and Date of Certificates Representing Convertible Preferred Stock. Each Certificate representing any Convertible Preferred
Stock will bear the legends required by Section 3(f) and may bear notations, legends or endorsements required by law, stock exchange rule or usage or the
Depositary.

 
(ii) Certificates.
 

(1) Generally. The Convertible Preferred Stock will be originally issued initially in the form of one or more Electronic
Certificates. Electronic Certificates may be exchanged for Physical Certificates, and Physical Certificates may be exchanged for Electronic
Certificates upon request by the Holder thereof pursuant to customary procedures.

 
(2) Electronic Certificates; Interpretation. For purposes of this Certificate of Designations, (A) each Electronic Certificate will

be deemed to include the text of the stock certificate set forth in Exhibit A; (B) any legend or other notation that is required to be included on a
Certificate will be deemed to be included in any Electronic Certificate notwithstanding that such Electronic Certificate may be in a form that does
not permit affixing legends thereto; (C) any reference in this Certificate of Designations to the “delivery” of any Electronic Certificate will be
deemed to be satisfied upon the registration of the electronic book-entry representing such Electronic Certificate in the name of the applicable
Holder; and (D) upon satisfaction of any applicable requirements of the Delaware General Corporation Law, the Certificate of Incorporation and
the Bylaws of the Company, and any related requirements of the Transfer Agent, in each case for the issuance of Convertible Preferred Stock in
the form of one or more Electronic Certificates, such Electronic Certificates will be deemed to be executed by the Company and countersigned by
the Transfer Agent.

 
(iii) No Bearer Certificates; Denominations. The Convertible Preferred Stock will be issued only in registered form and only in whole

numbers of shares.
 
(iv) Registration Numbers. Each Certificate representing any Convertible Preferred Stock will bear a unique registration number that is

not affixed to any other Certificate representing any other outstanding share of Convertible Preferred Stock.
 

(d) Method of Payment; Delay When Payment Date is Not a Business Day.
 

(i) Method of Payment. The Company will pay all cash amounts due on any Convertible Preferred Stock by check issued in the name of
the Holder thereof; provided, however, that if such Holder has delivered to the Company, no later than the time set forth in the next sentence, a written
request to receive payment by wire transfer to an account of such Holder within the United States, then the Company will pay all such cash amounts by
wire transfer of immediately available funds to such account. To be timely, such written request must be delivered no later than the Close of Business on
the following date: (x) with respect to the payment of any declared cash Participating Dividend, the related Record Date; and (y) with respect to any other
payment, the date that is fifteen (15) calendar days immediately before the date such payment is due.

 
(ii) Delay of Payment when Payment Date is Not a Business Day. If the due date for a payment on any Convertible Preferred Stock as

provided in this Certificate of Designations is not a Business Day, then, notwithstanding anything to the contrary in this Certificate of Designations, such
payment may be made on the immediately following Business Day and no interest, dividend or other amount will accrue or accumulate on such payment as
a result of the related delay. Solely for purposes of the immediately preceding sentence, a day on which the applicable place of payment is authorized or
required by law or executive order to close or be closed will be deemed not to be a “Business Day.”

 
(e) Transfer Agent; Register. The Company or any of its Subsidiaries may act as the Transfer Agent. The Company will, or will retain another

Person (who may be the Transfer Agent) to act as registrar who will, keep a record (the “Register”) of the names and addresses of the Holders, the number
of shares of Convertible Preferred Stock held by each Holder and the transfer, exchange, repurchase, redemption and conversion of the Convertible
Preferred Stock. Absent manifest error, the entries in the Register will be conclusive and the Company and the Transfer Agent may treat each Person whose
name is recorded as a Holder in the Register as a Holder for all purposes. The Register will be in written form or in any form capable of being converted
into written form reasonably promptly. The Company will promptly provide a copy of the Register to any Holder upon its request.
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(f) Legends.
 

(i) Restricted Stock Legend.
 

(1) Each Certificate representing any share of Convertible Preferred Stock that is a Transfer-Restricted Security will bear the
Restricted Stock Legend.

 
(2) If any share of Convertible Preferred Stock is issued in exchange for, in substitution of, or to effect a partial conversion of,

any other share(s) of Convertible Preferred Stock (such other share(s) being referred to as the “old share(s)” for purposes of this Section 3(f)(i)
(2)), including pursuant to Section 3(h) or Section 3(j), then the Certificate representing such share will bear the Restricted Stock Legend if the
Certificate representing such old share(s) bore the Restricted Stock Legend at the time of such exchange or substitution, or on the related
Conversion Date with respect to such conversion, as applicable; provided, however, that the Certificate representing such share need not bear the
Restricted Stock Legend if such share does not constitute a Transfer-Restricted Security immediately after such exchange or substitution, or as of
such Conversion Date, as applicable.

 
(ii) Other Legends. The Certificate representing any Convertible Preferred Stock may bear any other legend or text, not inconsistent with

this Certificate of Designations, as may be required by applicable law or by any securities exchange or automated quotation system on which such
Convertible Preferred Stock is traded or quoted or as may be otherwise reasonably determined by the Company to be appropriate.

 
(iii) Acknowledgement and Agreement by the Holders. A Holder’s acceptance of any Convertible Preferred Stock represented by a

Certificate bearing any legend required by this Section 3(f) will constitute such Holder’s acknowledgement of, and agreement to comply with, the
restrictions set forth in such legend.

 
(iv) Legends on Conversion Shares.
 

(1) Each Conversion Share will bear a legend substantially to the same effect as the Restricted Stock Legend if the Convertible
Preferred Stock upon the conversion of which such Conversion Share was issued was (or would have been had it not been converted) a Transfer-
Restricted Security at the time such Conversion Share was issued; provided, however, that such Conversion Share need not bear such a legend if
the Company determines, in its reasonable discretion, that such Conversion Share need not bear such a legend.

 
(2) Notwithstanding anything to the contrary in Section 3(f)(iv)(1), a Conversion Share need not bear a legend pursuant to

Section 3(f)(iv)(1) if such Conversion Share is issued in an uncertificated form that does not permit affixing legends thereto, provided the
Company takes measures (including the assignment thereto of a “restricted” CUSIP number) that it reasonably deems appropriate to enforce the
transfer restrictions referred to in such legend.

 
(g) Transfers and Exchanges; Transfer Taxes; Certain Transfer Restrictions.
 

(i) Provisions Applicable to All Transfers and Exchanges.
 

(1) Generally. Other than a conversion, redemption, repurchase by the Company as set forth in this Certificate of Designation, a
Holder may not, without the prior written consent of the Company, sell, assign, transfer, pledge or dispose of all or any portion of such Holder’s
shares of Convertible Preferred Stock to any Person other than an Affiliate of such Holder; provided that as a condition to any such sale,
assignment, transfer, pledge or disposition, the Affiliate transferee agrees to be bound, and any shares of Convertible Preferred Stock so
transferred, shall remain subject to the terms of this Certificate of Designation (including these transfer restrictions); provided further that if such
Holder ceases to be an Affiliate of such Holder, such Affiliate shall be required to transfer such shares of Convertible Preferred Stock or any
shares of Common Stock issued upon conversion thereof back to such holder or to another Affiliate of such Holder immediately. Any attempted
sale, assignment, transfer, pledge or disposition in violation of this Section 3(g)(i)(1) shall be null and void.

 
(2) No Services Charge; Transfer Taxes. The Company will not impose any service charge on any Holder for any transfer,

exchange or conversion of any Convertible Preferred Stock, but the Company may require payment of a sum sufficient to cover any transfer tax or
similar governmental charge that may be imposed in connection with any transfer or exchange of Convertible Preferred Stock, other than
exchanges pursuant to Section 3(h) or Section 3(p) not involving any transfer.
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(3) No Transfers or Exchanges of Fractional Shares. Notwithstanding anything to the contrary in this Certificate of

Designations, all transfers or exchanges of Convertible Preferred Stock must be in an amount representing a whole number of shares of
Convertible Preferred Stock, and no fractional share of Convertible Preferred Stock may be transferred or exchanged.

 
(4) Legends. Each Certificate representing any share of Convertible Preferred Stock that is issued upon transfer of, or in

exchange for, another share of Convertible Preferred Stock will bear each legend, if any, required by Section 3(f).
 
(5) Settlement of Transfers and Exchanges. Upon satisfaction of the requirements of this Certificate of Designations to effect a

transfer or exchange of any Convertible Preferred Stock as well as the delivery of all documentation reasonably required by the Transfer Agent or
the Company in order to effect any transfer or exchange, the Company will cause such transfer or exchange to be effected as soon as reasonably
practicable but in no event later than the second (2nd) Business Day after the date of such satisfaction.

 
(ii) Transfers of Shares Subject to Redemption or Conversion. Notwithstanding anything to the contrary in this Certificate of

Designations, the Company will not be required to register the transfer of or exchange any share of Convertible Preferred Stock:
 

(1) that has been surrendered for conversion; or
 
(2) as to which a Change of Control Redemption Notice has been duly delivered, and not withdrawn, pursuant to Section 8,

except to the extent that the Company fails to pay the related Change of Control Redemption Price when due;
 

(h) Exchange and Cancellation of Convertible Preferred Stock to Be Converted or Redeemed.
 

(i) Partial Conversions and Redemptions of Certificates. If only a portion of a Holder’s Convertible Preferred Stock represented by a
Certificate (such Certificate being referred to as the “old Certificate” for purposes of this Section 3(h)(i)) is to be converted pursuant to Section 10,
repurchased or redeemed pursuant to Section 8, then, as soon as reasonably practicable after such Certificate is surrendered for such conversion, repurchase
or redemption, as applicable, the Company will cause such Certificate to be exchanged for (1) one or more Certificates that each represent a whole number
of shares of Convertible Preferred Stock and, in the aggregate, represent a total number of shares of Convertible Preferred Stock equal to the number of
shares of Convertible Preferred Stock represented by such old Certificate that are not to be so converted, repurchased or redeemed, as applicable, and
deliver such Certificate(s) to such Holder; and (2) a Certificate representing a whole number of shares of Convertible Preferred Stock equal to the number
of shares of Convertible Preferred Stock represented by such old Certificate that are to be so converted, repurchased or redeemed, as applicable, which
Certificate will be converted, repurchased or redeemed, as applicable, pursuant to the terms of this Certificate of Designations; provided, however, that the
Certificate referred to in this clause (2) need not be issued at any time after which such shares subject to such conversion, repurchased or redemption, as
applicable, are deemed to cease to be outstanding pursuant to Section 3(n).

 
(ii) Cancellation of Convertible Preferred Stock that Is Converted, Repurchased or Redeemed. If a Holder’s Convertible Preferred Stock

represented by a Certificate (or any portion thereof that has not theretofore been exchanged pursuant to Section 3(h)(i)) (such Certificate being referred to
as the “old Certificate” for purposes of this Section 3(h)(ii)) is to be converted pursuant to Section 10, repurchased or redeemed pursuant to Section 7 or
Section 8, then, promptly after the later of the time such Convertible Preferred Stock is deemed to cease to be outstanding pursuant to Section 3(n) and the
time such Certificate is surrendered for such conversion, repurchased or redemption, as applicable, (A) such Certificate will be cancelled pursuant to
Section 3(l); and (B) in the case of a partial conversion, repurchased or redemption, the Company will issue, execute and deliver to such Holder, and cause
the Transfer Agent to countersign one or more Certificates that (x) each represent a whole number of shares of Convertible Preferred Stock and, in the
aggregate, represent a total number of shares of Convertible Preferred Stock equal to the number of shares of Convertible Preferred Stock represented by
such old Certificate that are not to be so converted, repurchased or redeemed, as applicable; (y) are registered in the name of such Holder; and (z) bear each
legend, if any, required by Section 3(f).

 
(i) Status of Retired Shares. Upon any share of Convertible Preferred Stock ceasing to be outstanding, such share will be deemed to be retired and

to resume the status of an authorized and unissued share of preferred stock of the Company, and such share cannot thereafter be reissued as Convertible
Preferred Stock.
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(j) Replacement Certificates. If a Holder of any Convertible Preferred Stock claims that the Certificate(s) representing such Convertible Preferred

Stock have been mutilated, lost, destroyed or wrongfully taken, then the Company will issue, execute and deliver, and cause the Transfer Agent to
countersign, in each case in accordance with Section 3(c), a replacement Certificate representing such Convertible Preferred Stock upon surrender to the
Company or the Transfer Agent of such mutilated Certificate, or upon delivery to the Company or the Transfer Agent of evidence of such loss, destruction
or wrongful taking reasonably satisfactory to the Transfer Agent and the Company. In the case of a lost, destroyed or wrongfully taken Certificate
representing any Convertible Preferred Stock, the Company and the Transfer Agent may require the Holder thereof to provide such security or indemnity
that is reasonably satisfactory to the Company and the Transfer Agent to protect the Company and the Transfer Agent from any loss that any of them may
suffer if such Certificate is replaced. Every replacement Convertible Preferred Stock issued pursuant to this Section 3(j) will, upon such replacement, be
deemed to be outstanding Convertible Preferred Stock, entitled to all of the benefits of this Certificate of Designations equally and ratably with all other
Convertible Preferred Stock then outstanding.

 
(k) Registered Holders. Only the Holder of any Convertible Preferred Stock will have rights under this Certificate of Designations as the owner of

such Convertible Preferred Stock.
 
(l) Cancellation. The Company may at any time deliver Convertible Preferred Stock to the Transfer Agent for cancellation. The Company will

cause the Transfer Agent to promptly cancel all shares of Convertible Preferred Stock so surrendered to it in accordance with its customary procedures.
 
(m) Shares Held by the Company or its Affiliates. Without limiting the generality of Section 3(o) and Section 3(n), in determining whether the

Holders of the required number of outstanding shares of Convertible Preferred Stock have concurred in any direction, waiver or consent, shares of
Convertible Preferred Stock owned by the Company or any of its Subsidiaries will be deemed not to be outstanding.

 
(n) Outstanding Shares.
 

(i) Generally. The shares of Convertible Preferred Stock that are outstanding at any time will be deemed to be those shares of Convertible
Preferred Stock that, at such time, have been duly executed by the Company and countersigned by the Transfer Agent, excluding those shares of
Convertible Preferred Stock that have theretofore been (1) cancelled by the Transfer Agent or delivered to the Transfer Agent for cancellation in
accordance with Section 3(l); (2) paid in full upon their conversion, repurchase or redemption in accordance with this Certificate of Designations; or (3)
deemed to cease to be outstanding to the extent provided in, and subject to, Section 3(n)(ii), Section 3(n)(iii), or Section 3(n)(iv) of this Section 3(n).

 
(ii) Replaced Shares. If any Certificate representing any share of Convertible Preferred Stock is replaced pursuant to Section 3(j), then

such share will cease to be outstanding at the time of such replacement, unless the Transfer Agent and the Company receive proof reasonably satisfactory to
them that such share is held by a “bona fide purchaser” under applicable law.

 
(iii) Shares to Be Redeemed. If, on a Mandatory Redemption Date or Change of Control Redemption Date, the Company has segregated,

solely for the benefit of the applicable Holders, consideration in kind and amount that is sufficient to pay the aggregate Mandatory Redemption Price or
Change of Control Redemption Price due on such date, then (unless there occurs a default in the payment of the Change of Control Redemption Price or
Mandatory Redemption Price, as applicable) (1) the Convertible Preferred Stock to be redeemed on such date will be deemed, as of such date, to cease to
be outstanding (without limiting the Company’s obligations pursuant to Section 5); and (2) the rights of the Holders of such Convertible Preferred Stock, as
such, will terminate with respect to such Convertible Preferred Stock, other than the right to receive the Mandatory Redemption Price or Change of Control
Redemption Price, as applicable, as provided in Section 7 and Section 8, respectively (and, if applicable, declared Participating Dividends as provided in
Section 5).

 
(iv) Shares to Be Converted. If any Convertible Preferred Stock is to be converted, then, at the Close of Business on the Conversion Date

for such conversion (unless there occurs a default in the delivery of the Conversion Consideration due pursuant to Section 10 upon such conversion): (1)
such Convertible Preferred Stock will be deemed to cease to be outstanding (without limiting the Company’s obligations pursuant to Section 5); and (2) the
rights of the Holders of such Convertible Preferred Stock, as such, will terminate with respect to such Convertible Preferred Stock, other than the right to
receive such Conversion Consideration as provided in Section 10 (and, if applicable, declared Participating Dividends as provided in Section 5).

 
(o) Repurchases by the Company and its Subsidiaries. Without limiting the generality Section 3(l) and the next sentence, the Company may, from

time to time, repurchase Convertible Preferred Stock from Holders in negotiated transactions without delivering prior notice to other Holders. The
Company will promptly deliver to the Transfer Agent for cancellation all Convertible Preferred Stock that the Company or any of its Subsidiaries have
purchased or otherwise acquired.
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(p) Notations and Exchanges. Without limiting any rights of Holders pursuant to Section 9, if any amendment, supplement or waiver to the

Certificate of Incorporation or this Certificate of Designations changes the terms of any Convertible Preferred Stock, then the Company may, in its
discretion, require the Holder of the Certificate representing such Convertible Preferred Stock to deliver such Certificate to the Transfer Agent so that the
Transfer Agent may place an appropriate notation prepared by the Company on such Certificate and return such Certificate to such Holder. Alternatively, at
its discretion, the Company may, in exchange for such Convertible Preferred Stock, issue, execute and deliver, and cause the Transfer Agent to countersign,
in each case in accordance with Section 3(c), a new Certificate representing such Convertible Preferred Stock that reflects the changed terms. The failure to
make any appropriate notation or issue a new Certificate representing any Convertible Preferred Stock pursuant to this Section 3(p) will not impair or
affect the validity of such amendment, supplement or waiver.

 
(q) CUSIP and ISIN Numbers. The Company may use one or more CUSIP or ISIN numbers to identify any of the Convertible Preferred Stock,

and, if so, the Company will use such CUSIP or ISIN number(s) in notices to Holders; provided, however, that the effectiveness of any such notice will not
be affected by any defect in, or omission of, any such CUSIP or ISIN number.

 
Section 4. Ranking. The Convertible Preferred Stock will rank (a) senior to (i) Dividend Junior Stock with respect to the payment of dividends; and (ii)
Liquidation Junior Stock with respect to the distribution of assets upon the Company’s liquidation, dissolution or winding up; (b) equally with (i) Dividend
Parity Stock with respect to the payment of dividends; and (ii) Liquidation Parity Stock with respect to the distribution of assets upon the Company’s
liquidation, dissolution or winding up; and (c) junior to (i) Dividend Senior Stock with respect to the payment of dividends; and (ii) Liquidation Senior
Stock with respect to the distribution of assets upon the Company’s liquidation, dissolution or winding up.
 
Section 5. Dividends.
 

(a) Generally. Except as set forth in Section 5(b), no dividends shall be paid on shares of the Convertible Preferred Stock.
 
(b) Participating Dividends.
 

(i) Generally. Subject to Section 5(b)(ii), no dividend or other distribution on the Common Stock (whether in cash, securities or other
property, or any combination of the foregoing) will be declared or paid on the Common Stock unless, at the time of such declaration and payment, an
equivalent dividend or distribution is declared and paid, respectively, on the Convertible Preferred Stock (such a dividend or distribution on the Convertible
Preferred Stock, a “Participating Dividend,” and such corresponding dividend or distribution on the Common Stock, the “Common Stock Participating
Dividend”), such that (1) the Record Date and the payment date for such Participating Dividend occur on the same dates as the Record Date and payment
date, respectively, for such Common Stock Participating Dividend; and (2) the kind and amount of consideration payable per share of Convertible Preferred
Stock in such Participating Dividend is the same kind and amount of consideration that would be payable in the Common Stock Participating Dividend in
respect of a number of shares of Common Stock equal to the number of shares of Common Stock that would be issuable (determined in accordance with
Section 10 but without regard to Section 10(e)(ii), Section 10(e)(iii) and Section 10(h)) in respect of one (1) share of Convertible Preferred Stock that is
converted with a Conversion Date occurring on such Record Date (subject to the same arrangements, if any, in such Common Stock Participating Dividend
not to issue or deliver a fractional portion of any security or other property, but with such arrangement applying separately to each Holder and computed
based on the total number of shares of Convertible Preferred Stock held by such Holder on such Record Date).

 
(ii) Common Stock Change Events and Stock Splits, Dividends and Combinations. Section 5(b)(i) will not apply to, and no Participating

Dividend will be required to be declared or paid in respect of, a Common Stock Change Event, or an event for which an adjustment to the Conversion Price
is required pursuant to Section 10(f)(i)(1) will apply.

 
(c) Treatment of Dividends Upon Redemption or Conversion. If the Mandatory Redemption Date, Change of Control Redemption Date or

Conversion Date of any share of Convertible Preferred Stock is after a Record Date for a declared Participating Dividend on the Convertible Preferred
Stock and on or before the next Dividend Payment Date, then the Holder of such share at the Close of Business on such Record Date will be entitled,
notwithstanding the related Mandatory Redemption, Change of Control Redemption or conversion, as applicable, to receive, on or, at the Company’s
election, before such Dividend Payment Date, such declared Participating Dividend on such share.
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Section 6. Rights Upon Liquidation, Dissolution or Winding Up.
 

(a) Generally. If the Company liquidates, dissolves or winds up, whether voluntarily or involuntarily, then, subject to the rights of any of the
Company’s creditors or holders of any outstanding Liquidation Senior Stock, each share of Convertible Preferred Stock will entitle the Holder thereof to
receive payment for the greater of the amounts set forth in clauses (i) and (ii) below out of the Company’s assets or funds legally available for distribution
to the Company’s stockholders, before any such assets or funds are distributed to, or set aside for the benefit of, any Liquidation Junior Stock:

 
(i) the Liquidation Preference per share of Convertible Preferred Stock; and
 
(ii) the amount such Holder would have received in respect of the number of shares of Common Stock that would be issuable (determined

in accordance with Section 10 but without regard to Section 10(e)(ii) and Section 10(e)(iii)) upon conversion of such share of Convertible Preferred Stock
assuming the Conversion Date of such conversion occurs on the date of such payment.

 
Upon payment of such amount in full on the outstanding Convertible Preferred Stock, Holders of the Convertible Preferred Stock will have no rights to the
Company’s remaining assets or funds, if any. If such assets or funds are insufficient to fully pay such amount on all outstanding shares of Convertible
Preferred Stock and the corresponding amounts payable in respect of all outstanding shares of Liquidation Parity Stock, if any, then, subject to the rights of
any of the Company’s creditors or holders of any outstanding Liquidation Senior Stock, such assets or funds will be distributed ratably on the outstanding
shares of Convertible Preferred Stock and Liquidation Parity Stock in proportion to the full respective distributions to which such shares would otherwise
be entitled.
 

(b) Certain Business Combination Transactions Deemed Not to Be a Liquidation. For purposes of Section 6(a), the Company’s consolidation or
combination with, or merger with or into, or the sale, lease or other transfer of all or substantially all of the Company’s assets (other than a sale, lease or
other transfer in connection with the Company’s liquidation, dissolution or winding up) to, another Person will not, in itself, constitute the Company’s
liquidation, dissolution or winding up, even if, in connection therewith, the Convertible Preferred Stock is converted into, or is exchanged for, or represents
solely the right to receive, other securities, cash or other property, or any combination of the foregoing.

 
Section 7. Mandatory Redemption.
 

(a) Mandatory Redemption. Subject to the terms of this Section 7, on the Mandatory Redemption Date, the Company shall redeem for cash all of
the then outstanding shares of Convertible Preferred Stock at a redemption price equal to the Per Share Price (the “Mandatory Redemption Price”).

 
(b) Redemption Prohibited in Certain Circumstances. The Company will not be obligated to pay the Mandatory Redemption Price for any shares

of Convertible Preferred Stock to be redeemed pursuant to a Mandatory Redemption to the extent, and only to the extent, the Company does not have
sufficient funds legally available to pay the same; and if the Company does not have sufficient funds legally available to pay the Mandatory Redemption
Price for all shares of Convertible Preferred Stock that are otherwise to be redeemed pursuant to such Mandatory Redemption, then (1) the Company will
pay the maximum amount of such Mandatory Redemption Price that can be paid out of funds legally available for payment, which payment will be made
pro rata to each Holder based on the total number of shares of Convertible Preferred Stock of such Holder; and (2) the Company will cause all such shares
as to which the Mandatory Redemption Price was not paid to remain outstanding. The Company will be required to redeem any shares of Convertible
Preferred Stock as soon as practicable once the Company has sufficient funds legally available to fully pay all shares of Convertible Preferred Stock that
remain outstanding.

 
(c) Payment of the Mandatory Redemption Price. The Company will cause the Mandatory Redemption Price for each share of Convertible

Preferred Stock subject to Mandatory Redemption to be paid to the Holder thereof on or before the Mandatory Redemption Date.
 

Section 8. Redemption of Convertible Preferred Stock upon a Change of Control.
 

(a) Change of Control Redemption. Subject to the other terms of this Section 8, if a Change of Control occurs, then the Company will have the
right to redeem, contingent upon and contemporaneously with the consummation of the Change of Control, but subject to the right of the Holders to
convert the Convertible Preferred Stock pursuant to Section 10 prior to such redemption, all of the Convertible Preferred Stock on the Change of Control
Redemption Date for such Change of Control for a cash purchase price equal to the Change of Control Redemption Price.
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(b) Funds Legally Available for Payment of Change of Control Redemption Price. Notwithstanding anything to the contrary in this Section 8, (i)

the Company will not be obligated to pay the Change of Control Redemption Price of any shares of Convertible Preferred Stock to the extent, and only to
the extent, the Company does not have sufficient funds legally available to pay the same; and (ii) if the Company does not have sufficient funds legally
available to pay the Change of Control Redemption Price of all shares of Convertible Preferred Stock that are otherwise to be redeemed pursuant to a
Change of Control Redemption, then (1) the Company will pay the maximum amount of such Change of Control Redemption Price that can be paid out of
funds legally available for payment, which payment will be made pro rata to each Holder based on the total number of shares of Convertible Preferred
Stock of such Holder that were otherwise to be redeemed pursuant to such Change of Control Redemption; and (2) the Company will cause all such shares
as to which the Change of Control Redemption Price was not paid to be returned to the Holder(s) thereof, and such shares will be deemed to remain
outstanding. The Company will not voluntarily take any action, or voluntarily engage in any transaction, that would result in a Change of Control unless the
Company has (and will have through the date of payment) sufficient funds legally available to fully pay the maximum aggregate Change of Control
Redemption Right that would be payable in respect of such Change of Control on all shares of Conversion Preferred Stock then outstanding.

 
(c) Change of Control Redemption Date. The Change of Control Redemption Date for any Change of Control will be the effective date of the

Change of Control.
 
(d) Change of Control Redemption Price. The Change of Control Redemption Price for any share of Convertible Preferred Stock to be redeemed

upon a Change of Control Redemption following a Change of Control is an amount in cash equal to the greater of (x) the Per Share Price, and (y) the
amount such Holder would have received in respect of the number of shares of Common Stock that would be issuable upon conversion of such share of
Convertible Preferred Stock (determined in accordance with Section 10 but without regard to Section 10(e)(ii) and Section 10(e)(iii)) assuming the
Conversion Date of such conversion occurs on the date of such payment.

 
(e) Change of Control Redemption Notice. On or before the twentieth (20th) Business Day before the effective date of a Change of Control, the

Company will send to each Holder a notice of such Change of Control (a “Change of Control Redemption Notice”) containing the information set forth
in the Change of Control Redemption Notice. Such Change of Control Redemption Notice must state:

 
(i) briefly, the events causing such Change of Control;
 
(ii) the effective date of such Change of Control;
 
(iii) the Change of Control Redemption Date for such Change of Control;
 
(iv) the Change of Control Redemption Price per share of Convertible Preferred Stock;
 
(v) the Conversion Price in effect on the date of such Change of Control Redemption Notice and a description and quantification of any

adjustments to the Conversion Price that may result from such Change of Control;
 
(vi) that shares of Convertible Preferred Stock for which a Change of Control Redemption Notice has been duly tendered and not duly

withdrawn must be delivered to the Company for the Holder thereof to be entitled to receive the Change of Control Redemption Price;
 
(vii) that shares of Convertible Preferred Stock that are subject to a Change of Control Redemption Notice that has been duly tendered

may be converted only if such Change of Control Redemption Notice is withdrawn in accordance with this Certificate of Designations; and
 
(viii) the CUSIP and ISIN numbers, if any, of the Convertible Preferred Stock.
 

(f) Withdrawal of Change of Control Redemption Notice. If the underlying Change of Control has been terminated or cancelled and the Company
has delivered a Change of Control Redemption Notice with respect to any share(s) of the Convertible Preferred Stock, the Company shall withdraw such
Change of Control Redemption Notice by delivering a written notice of withdrawal to the Holders at any time before the Close of Business on Change of
Control Redemption Date. Such withdrawal notice must state:

 
(i) if such share(s) are represented by one or more Physical Certificates, the certificate number(s) of such Physical Certificates(s); and
 
(ii) the number of shares of Convertible Preferred Stock to be withdrawn, which must be a whole number;
 

(g) Payment of the Change of Control Redemption Price. The Company will cause the Change of Control Redemption Price for each share of
Convertible Preferred Stock to be redeemed pursuant to a Change of Control Redemption to be paid to the Holder thereof on or before the later of (i) the
applicable Change of Control Redemption Date; and (ii) the date such share is tendered to the Transfer Agent or the Company.
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Section 9. Voting Rights. The Convertible Preferred Stock will have no voting rights except as set forth in this Section 9 or as provided in the Certificate of
Incorporation or required by the Delaware General Corporation Law.

 
(a) Voting and Consent Rights with Respect to Specified Matters.

 
(i) Generally. Subject to the other provisions of this Section 9(a), while any Convertible Preferred Stock is outstanding, each of the

following events will require, and cannot be effected without, the affirmative vote or consent of Holders, representing a majority of the outstanding shares
of Convertible Preferred Stock, if any:

 
(1) any amendment or modification of the Certificate of Incorporation to authorize or create, or to increase the authorized

number of shares of, any class or series of, or Equity-Linked Security or other equity interest convertible into, Dividend Parity Stock, Liquidation
Parity Stock, Dividend Senior Stock or Liquidation Senior Stock; and

 
(2) any amendment, modification or repeal of any provision of the Certificate of Incorporation, Bylaws or this Certificate of

Designations that adversely affects the rights, preferences or voting powers of the Convertible Preferred Stock (other than an amendment,
modification or repeal permitted by Section 9(a)(ii));

 
(ii) Certain Amendments Permitted Without Consent. Notwithstanding anything to the contrary in Section 9(a)(i), the Company may

amend, modify or repeal any of the terms of the Convertible Preferred Stock without the vote or consent of any Holder to:
 
(1) cure any ambiguity or correct any omission, defect or inconsistency in this Certificate of Designations or the Certificates

representing the Convertible Preferred Stock, including the filing of a certificate of correction, or a corrected instrument, pursuant to Section
103(f) of the Delaware General Corporation Law in connection therewith; or

 
(2) make any other change to the Certificate of Incorporation, this Certificate of Designations or the Certificates representing the

Convertible Preferred Stock that does not, individually or in the aggregate with all other such changes, adversely affect the rights of any Holder
(other than any Holders that have consented to such change), as such, in any material respect (as determined by the Board of Directors in good
faith).

 
For the avoidance of doubt, (x) any consolidation, combination, merger, share exchange or reclassification that satisfies the requirements of clauses (x), (y)
and (z) of the definition of Change of Control will not require any vote or consent pursuant to Section 9(a)(i) and (y) each of the following will be deemed,
without limitation, not to adversely affect the rights, preferences or voting powers of the Convertible Preferred Stock (or cause any of the rights, preference
or voting powers of any such preference securities to be “materially less favorable” for purposes of clause (y) of the definition of Change of Control) and
will not require any vote or consent pursuant to Section 9(a)(i):(I) any increase in the number of the authorized but unissued shares of the Company’s
undesignated preferred stock; and (II) the creation and issuance, or increase in the authorized or issued number, of any class or series of stock that
constitutes Dividend Junior Stock and Liquidation Junior Stock;

 
(b) Right to Vote with Holders of Common Stock on an As-Converted Basis. Subject to the other provisions of, and without limiting the other

voting rights provided in, this Section 9, and except as provided in the Certificate of Incorporation or required by the Delaware General Corporation Law,
the Holders will have the right to vote together as a single class with the holders of the Common Stock on each matter submitted for a vote or consent by
the holders of the Common Stock, and, for these purposes, (i) the Convertible Preferred Stock of each Holder will entitle such Holder to be treated as if
such Holder were the holder of record, as of the record or other relevant date for such matter, of a number of shares of Common Stock equal to the number
of shares of Common Stock that would be issuable (determined in accordance with Section 10(e), including Section 10(e)(ii), but without regarding to
Section 10(e)(iii)) upon conversion of such Convertible Preferred Stock assuming such Convertible Preferred Stock were converted with a Conversion
Date occurring on such record or other relevant date; and (ii) the Holders will be entitled to notice of all stockholder meetings or proposed actions by
written consent in accordance with the Certificate of Incorporation, the Bylaws of the Company, and the Delaware General Corporation Law as if the
Holders were holders of Common Stock.
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(c) Procedures for Voting and Consents.

 
(i) Rules and Procedures Governing Votes and Consents. If any vote or consent of the Holders will be held or solicited, including at a

regular annual meeting or a special meeting of stockholders, then (1) the Board of Directors will adopt customary rules and procedures at its discretion to
govern such vote or consent, subject to the other provisions of this Section 9; and (2) such rules and procedures may include fixing a record date to
determine the Holders that are entitled to vote or provide consent, as applicable, and rules governing the solicitation and use of proxies or written consents;
provided, however, that with respect to any voting rights of the Holders pursuant to Section 9(c), such rules and procedures will be the same rules and
procedures that apply to holders of the Common Stock with respect to the applicable matter referred to in Section 9(c).

 
(ii) Voting Power of the Convertible Preferred Stock. Each share of Convertible Preferred Stock will be entitled to one vote on each

matter on which the Holders of the Convertible Preferred Stock are entitled to vote separately as a class and not together with the holders of any other class
or series of stock.

 
(iii) Written Consent in Lieu of Stockholder Meeting. A consent or affirmative vote of the Holders pursuant to Section 9(b) may be given

or obtained either in writing without a meeting or in person or by proxy at a regular annual meeting or a special meeting of stockholders.
 
Section 10. Conversion.

 
(a) Generally. Subject to the provisions of this Section 10, the Convertible Preferred Stock may be converted only pursuant to a Mandatory

Conversion or an Optional Conversion.
 
(b) Conversion at the Option of the Holders.

 
(i) Conversion Right; When Shares May Be Submitted for Optional Conversion. Holders will have the right to submit all, or any whole

number of shares that is less than all, of their shares of Convertible Preferred Stock pursuant to an Optional Conversion at any time; provided, however,
that, notwithstanding anything to the contrary in this Certificate of Designations,

 
(1) if a Change of Control Redemption Notice is validly delivered pursuant to Section 8 with respect to any share of Convertible

Preferred Stock, then such share may not be submitted for Optional Conversion, except to the extent (A) such share is not subject to such notice;
(B) such notice is withdrawn in accordance with Section 8; or (C) the Company fails to pay the Change of Control Redemption Price for such
share in accordance with this Certificate of Designations;

 
(2) shares of Convertible Preferred Stock that are called for Mandatory Redemption may not be submitted for Optional

Conversion after the Close of Business on the Business Day immediately before the related Mandatory Redemption Date (or, if the Company fails
to pay the Mandatory Redemption Price due on such Mandatory Redemption Date in full, at any time until such time as the Company pays such
Mandatory Redemption Price in full); and

 
(3) Shares of Convertible Preferred Stock that are subject to Mandatory Conversion may not be submitted for Optional

Conversion after the Close of Business on the Business Day immediately before the related Mandatory Conversion Date.
 
(ii) Conversions of Fractional Shares Not Permitted. Notwithstanding anything to the contrary in this Certificate of Designations, in no

event will any Holder be entitled to convert a number of shares of Convertible Preferred Stock that is not a whole number.
 
(iii) Contingent Conversion Notice. A Holder delivering an Optional Conversion Notice hereunder may specify in such Optional

Conversion Notice that its election to effect such conversion is contingent upon the consummation of a Change of Control, in which case such Optional
Conversion shall not occur until such time as such Change of Control has been consummated, and if such Change of Control is terminated or cancelled,
such Optional Conversion Notice shall be deemed to be withdrawn. For the avoidance of doubt, any such contingent Optional Conversion shall occur prior
to the Change of Control Redemption that would have otherwise been effected in connection with such Change of Control.
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(c) Mandatory Conversion at the Company’s Election.

 
(i) Mandatory Conversion Right. Subject to the provisions of this Section 10, the Company has the right (the “Mandatory Conversion

Right”), exercisable at its election, to designate any Business Day after the third (3rd) year anniversary of the Initial Issue Date as a Conversion Date for
the conversion (such a conversion, a “Mandatory Conversion”) of all, or any portion that is a whole number, of the outstanding shares of Convertible
Preferred Stock, but only if the Last Reported Sale Price per share of Common Stock exceeds one hundred thirty percent (130%) of the Conversion Price
on each of at least twenty (20) Trading Days (whether or not consecutive) during the thirty (30) consecutive Trading Days ending on, and including, the
Trading Day immediately before the Mandatory Conversion Notice Date for such Mandatory Conversion.

 
(ii) Mandatory Conversion Prohibited in Certain Circumstances. The Company will not exercise its Mandatory Conversion Right, or

otherwise send a Mandatory Conversion Notice, with respect to any Convertible Preferred Stock pursuant to this Section 10(c) unless the Common Stock
Liquidity Conditions are satisfied with respect to the Mandatory Conversion. Notwithstanding anything to the contrary in this Section 10(c), the
Company’s exercise of its Mandatory Conversion Right, and any related Mandatory Conversion Notice, will not apply to any share of Convertible
Preferred Stock as to which a Change of Control Redemption Notice has been duly delivered, and not withdrawn, pursuant to Section 8.

 
(iii) Mandatory Conversion Date. The Mandatory Conversion Date for any Mandatory Conversion will be a Business Day of the

Company’s choosing that is no more than twenty (20), nor less than ten (10), Business Days after the Mandatory Conversion Notice Date for such
Mandatory Conversion.

 
(iv) Mandatory Conversion Notice. To exercise its Mandatory Conversion Right with respect to any shares of Convertible Preferred

Stock, the Company must send to each Holder of such shares a written notice of such exercise (a “Mandatory Conversion Notice”). Such Mandatory
Conversion Notice must state:

 
(1) that the Company has exercised its Mandatory Conversion Right to cause the Mandatory Conversion of the shares, briefly

describing the Company’s Mandatory Conversion Right under this Certificate of Designations;
 
(2) the Mandatory Conversion Date for such Mandatory Conversion and the date scheduled for the settlement of such

Mandatory Conversion;
 
(3) that shares of Convertible Preferred Stock subject to Mandatory Conversion may be converted earlier at the option of the

Holders thereof pursuant to an Optional Conversion at any time before the Close of Business on the Business Day immediately before the
Mandatory Conversion Date;
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(4) the Conversion Price in effect on the Mandatory Conversion Notice Date for such Mandatory Conversion; and
 
(5) the CUSIP and ISIN numbers, if any, of the Convertible Preferred Stock.

 
(v) Selection and Optional Conversion of Convertible Preferred Stock Subject to Partial Mandatory Conversion. If less than all shares of

Convertible Preferred Stock then outstanding are subject to Mandatory Conversion, then:
 
(1) the shares of Convertible Preferred Stock to be subject to such Mandatory Conversion will be selected by the Company pro

rata; and
 
(2) if only a portion of the Convertible Preferred Stock is subject to Mandatory Conversion and a portion of such Convertible

Preferred Stock is subject to Optional Conversion, then the converted portion of such Convertible Preferred Stock will be deemed to be from the
portion of such Convertible Preferred Stock that was subject to Mandatory Conversion.
 
(d) Conversion Procedures.

 
(i) Mandatory Conversion. If the Company duly exercises, in accordance with Section 10(c), its Mandatory Conversion Right with

respect to any share of Convertible Preferred Stock, then (1) the Mandatory Conversion of such share will occur automatically and without the need for any
action on the part of the Holder(s) thereof; and (2) the shares of Common Stock due upon such Mandatory Conversion will be registered in the name of,
and, if applicable, the cash due upon such Mandatory Conversion will be delivered to, the Holder(s) of such share of Convertible Preferred Stock as of the
Close of Business on the related Mandatory Conversion Date.

 
(ii) Requirements for Holders to Exercise Optional Conversion Right.

 
(1) Generally. To convert any share of Convertible Preferred Stock pursuant to an Optional Conversion, the Holder of such share

must (w) complete, manually sign and deliver to the Company an Optional Conversion Notice; (x) deliver any Physical Certificate(s) representing
such Convertible Preferred Stock to the Company (at which time such Optional Conversion will become irrevocable); (y) furnish any
endorsements and transfer documents that the Company may require; and (z) if applicable, pay any documentary or other taxes.

 
(2) Optional Conversion Permitted only During Business Hours. Convertible Preferred Stock may be surrendered for Optional

Conversion only after the Open of Business and before the Close of Business on a day that is a Business Day.
 
(iii) When Holders Become Stockholders of Record of the Shares of Common Stock Issuable Upon Conversion. The Person in whose

name any share of Common Stock is issuable upon conversion of any Convertible Preferred Stock will be deemed to become the holder of record of such
share as of the Close of Business on the Conversion Date for such conversion.
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(e) Settlement upon Conversion.

 
(i) Generally. Subject to Section 5, Section 10(e)(ii) and Section 12(b), the consideration due upon settlement of the conversion of each

share of Convertible Preferred Stock will consist of a number of shares of Common Stock equal to the quotient obtained by dividing (I) the Liquidation
Preference of such share of Convertible Preferred Stock immediately before the Close of Business on the Conversion Date for such conversion; by (II) the
Conversion Price in effect immediately before the Close of Business on such Conversion Date.

 
(ii) Payment of Cash in Lieu of any Fractional Share of Common Stock. Subject to Section 12(b), in lieu of delivering any fractional

share of Common Stock otherwise due upon conversion of any Convertible Preferred Stock, the Company will, to the extent it is legally able to do so and
permitted under the terms of its indebtedness for borrowed money, pay cash based on the Last Reported Sale Price per share of Common Stock on the
Conversion Date for such conversion (or, if such Conversion Date is not a Trading Day, the immediately preceding Trading Day).

 
(iii) Company’s Right to Settle Optional Conversion in Cash. If any Convertible Preferred Stock is to be converted pursuant to an

Optional Conversion, then the Company will have the right to settle such Optional Conversion of such Convertible Preferred Stock (or any portion thereof
that represents a whole number of shares) solely in cash in an amount equal to the product of (1) the number of shares of Common Stock that would be
issuable upon such Optional Conversion of such Convertible Preferred Stock (or such portion thereof), determined in accordance with this Section 10 (but
without regard to Section 10(e)(ii) or this Section 10(e)(iii)); and (2) the Last Reported Sale Price per share of Common Stock on the Conversion Date for
such Optional Conversion. Such right can be exercised by Company solely by providing written notice to the Holder of such Convertible Preferred Stock
no later than the Business Day after such Conversion Date, which notice states (x) that the Company has elected to cash settle such Optional Conversion;
and (y) the number of shares of such Convertible Preferred Stock as to which such election is made. Once such written notice is so provided exercising
such right, such exercise will be irrevocable with respect to such Optional Conversion (without affecting the Company’s right to exercise or not exercise
such right with respect to any other Optional Conversion). Notwithstanding anything to the contrary in this Section 10(e)(iii), the Company will not be
entitled to exercise its right to settle any Optional Conversion of Convertible Preferred Stock in cash pursuant to this Section 10(e)(iii) unless the Company
has sufficient funds legally available, and is permitted under the terms of its indebtedness for borrowed money, to fully pay the cash amounts that would be
payable in respect of such election.

 
(iv) Delivery of Conversion Consideration. Except as provided in Section 10(f)(i)(2) and Section 10(h), the Company will pay or deliver,

as applicable, the Conversion Consideration due upon conversion of any Convertible Preferred Stock on or before the second (2nd) Business Day
immediately after the Conversion Date for such conversion.
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(f) Conversion Price Adjustments.

 
(i) Events Requiring an Adjustment to the Conversion Price. The Conversion Price will be adjusted from time to time as follows:

 
(1) Stock Dividends, Splits and Combinations. If the Company issues solely shares of Common Stock as a dividend or

distribution on all or substantially all shares of the Common Stock, or if the Company effects a stock split or a stock combination of the Common
Stock (in each case excluding an issuance solely pursuant to a Common Stock Change Event, as to which Section 10(h) will apply), then the
Conversion Price will be adjusted based on the following formula:

 

 
 

where:
 
CP0 = the Conversion Price in effect immediately before the Close of Business on the Record Date for such dividend or distribution, or

immediately before the Close of Business on the effective date of such stock split or stock combination, as applicable;
   
CP1 = the Conversion Price in effect immediately after the Close of Business on such Record Date or effective date, as applicable;
   
OS0 = the number of shares of Common Stock outstanding immediately before the Close of Business on such Record Date or effective date,

as applicable, without giving effect to such dividend, distribution, stock split or stock combination; and
   
OS1 = the number of shares of Common Stock outstanding immediately after giving effect to such dividend, distribution, stock split or stock

combination.
 
If any dividend, distribution, stock split or stock combination of the type described in this Section 10(f)(i)(1) is declared or announced, but not so paid or
made, then the Conversion Price will be readjusted, effective as of the date the Board of Directors, or any Officer acting pursuant to authority conferred by
the Board of Directors, determines not to pay such dividend or distribution or to effect such stock split or stock combination, to the Conversion Price that
would then be in effect had such dividend, distribution, stock split or stock combination not been declared or announced.
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(2) Tender Offers or Exchange Offers. If the Company or any of its Subsidiaries makes a payment in respect of a tender offer or

exchange offer for shares of Common Stock (other than solely pursuant to an odd-lot tender offer pursuant to Rule 13e-4(h)(5) under the
Exchange Act), and the value (determined as of the Expiration Time by the Board of Directors) of the cash and other consideration paid per share
of Common Stock in such tender or exchange offer exceeds the Last Reported Sale Price per share of Common Stock on the Trading Day
immediately after the last date (the “Expiration Date”) on which tenders or exchanges may be made pursuant to such tender or exchange offer (as
it may be amended), then the Conversion Price will be decreased based on the following formula:

 

 
 

where:
 
CP0 = the Conversion Price in effect immediately before the time (the “Expiration Time”) such tender or exchange offer expires;
   
CP1 = the Conversion Price in effect immediately after the Expiration Time;
   
SP  the average of the Last Reported Sale Prices per share of Common Stock over the ten (10) consecutive Trading Day period (the

“Tender/Exchange Offer Valuation Period”) beginning on, and including, the Trading Day immediately after the Expiration Date;
   
OS0 = the number of shares of Common Stock outstanding immediately before the Expiration Time (including all shares of Common Stock

accepted for purchase or exchange in such tender or exchange offer);
   
AC  the aggregate value (determined as of the Expiration Time by the Board of Directors) of all cash and other consideration paid for shares

of Common Stock purchased or exchanged in such tender or exchange offer; and
   
OS1 = the number of shares of Common Stock outstanding immediately after the Expiration Time (excluding all shares of Common Stock

accepted for purchase or exchange in such tender or exchange offer);
 
provided, however, that the Conversion Price will in no event be adjusted up pursuant to this Section 10(f)(i)(2), except to the extent provided in the
immediately following paragraph. The adjustment to the Conversion Price pursuant to this Section 10(f)(i)(2) will be calculated as of the Close of Business
on the last Trading Day of the Tender/Exchange Offer Valuation Period but will be given effect immediately after the Expiration Time, with retroactive
effect. If the Conversion Date for any share of Convertible Preferred Stock to be converted occurs on the Expiration Date or during the Tender/Exchange
Offer Valuation Period, then, notwithstanding anything to the contrary in this Certificate of Designations, the Company will, if necessary, delay the
settlement of such conversion until the second (2nd) Business Day after the last Trading Day of the Tender/Exchange Offer Valuation Period.
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To the extent such tender or exchange offer is announced but not consummated (including as a result of being precluded from consummating such tender or
exchange offer under applicable law), or any purchases or exchanges of shares of Common Stock in such tender or exchange offer are rescinded, the
Conversion Price will be readjusted to the Conversion Price that would then be in effect had the adjustment been made on the basis of only the purchases or
exchanges of shares of Common Stock, if any, actually made, and not rescinded, in such tender or exchange offer.

 
(ii) No Adjustments in Certain Cases.

 
(1) Certain Events. Without limiting the operation of Section 5 and Section 10(e)(i), the Company will not be required to adjust

the Conversion Price except pursuant to Section 10(f)(i). Without limiting the foregoing, the Company will not be required to adjust the
Conversion Price on account of:

 
(A) the sale of shares of Common Stock for a purchase price that is less than the market price per share of Common

Stock or less than the Conversion Price;
 
(B) the issuance of any shares of Common Stock pursuant to any present or future plan providing for the reinvestment

of dividends or interest payable on the Company’s securities and the investment of additional optional amounts in shares of Common
Stock under any such plan;

 
(C) the issuance of any shares of Common Stock or options or rights to purchase shares of Common Stock pursuant to

any present or future employee, director or consultant benefit plan or program of, or assumed by, the Company or any of its Subsidiaries;
 
(D) the issuance of any shares of Common Stock pursuant to any option, warrant, right or convertible or exchangeable

security of the Company outstanding as of the Initial Issue Date or in connection with any commercial arrangement with a Strategic
Partner; or

 
(E) solely a change in the par value of the Common Stock.

 
(iii) Adjustment Deferral. If an adjustment to the Conversion Price otherwise required by this Certificate of Designations would result in

a change of less than one percent (1%) to the Conversion Price, then the Company may, at its election, defer such adjustment, except that all such deferred
adjustments must be given effect immediately upon the earliest of the following: (1) when all such deferred adjustments would result in a change of at least
one percent (1%) to the Conversion Price; (2) the Conversion Date of any share of Convertible Preferred Stock; (3) the Mandatory Redemption Date;
(4) the Change of Control Redemption Notice Date for any Change of Control Redemption; and (5) the occurrence of any vote of the stockholders of the
Company.
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(iv) Stockholder Rights Plans. If any shares of Common Stock are to be issued upon conversion of any Convertible Preferred Stock and,

at the time of such conversion, the Company has in effect any stockholder rights plan, then the Holder of such Convertible Preferred Stock will be entitled
to receive, in addition to, and concurrently with the delivery of, the consideration otherwise due upon such conversion, the rights set forth in such
stockholder rights plan.

 
(v) Determination of the Number of Outstanding Shares of Common Stock. For purposes of Section 10(f)(i), the number of shares of

Common Stock outstanding at any time will (1) include shares issuable in respect of scrip certificates issued in lieu of fractions of shares of Common
Stock; and (2) exclude shares of Common Stock held in the Company’s treasury (unless the Company pays any dividend or makes any distribution on
shares of Common Stock held in its treasury).

 
(vi) Calculations. All calculations with respect to the Conversion Price and adjustments thereto will be made to the nearest 1/100th of a

cent (with 5/1,000ths rounded upward).
 
(vii) Notice of Conversion Price Adjustments. Upon the effectiveness of any adjustment to the Conversion Price pursuant to Section 10(f)

(i), the Company will, as soon as reasonably practicable an no later than ten (10) Business Days after the date of such effectiveness, send notice to the
Holders containing (1) a brief description of the transaction or other event on account of which such adjustment was made; (2) the Conversion Price in
effect immediately after such adjustment; and (3) the effective time of such adjustment.

 
(g) Voluntary Conversion Price Decreases.

 
(i) Generally. To the extent permitted by law and applicable stock exchange rules, the Company, from time to time, may (but is not

required to) decrease the Conversion Price by any amount if (1) the Board of Directors determines that such decrease is in the Company’s best interest or
that such decrease is advisable to avoid or diminish any income tax imposed on holders of Common Stock or rights to purchase Common Stock as a result
of any dividend or distribution of shares (or rights to acquire shares) of Common Stock or any similar event; (2) such decrease is in effect for a period of at
least twenty (20) Business Days; and (3) such decrease is irrevocable during such period; provided, however, that any such decrease that would reasonably
be expected to result in any income tax imposed on holders of Convertible Preferred Stock shall require the affirmative vote or consent of Holders
representing a majority of the outstanding shares of Convertible Preferred Stock.

 
(ii) Notice of Voluntary Decrease. If the Board of Directors determines to decrease the Conversion Price pursuant to Section 10(g)(i),

then, no later than the first Business Day of the related twenty (20) Business Day period referred to in Section 10(g)(i), the Company will send notice to
each Holder of such decrease to the Conversion Price, the amount thereof and the period during which such decrease will be in effect.
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(h) Effect of Common Stock Change Event.

 
(i) Generally. If there occurs any:

 
(1) recapitalization, reclassification or change of the Common Stock, other than (x) changes solely resulting from a subdivision

or combination of the Common Stock, (y) a change only in par value or from par value to no par value or no par value to par value or (z) stock
splits and stock combinations that do not involve the issuance of any other series or class of securities;

 
(2) consolidation, merger, combination or binding or statutory share exchange involving the Company;
 
(3) sale, lease or other transfer of all or substantially all of the assets of the Company and its Subsidiaries, taken as a whole, to

any Person; or
 
(4) other similar event,

 
and, as a result of which, the Common Stock is converted into, or is exchanged for, or represents solely the right to receive, other securities, cash or other
property, or any combination of the foregoing (such an event, a “Common Stock Change Event,” and such other securities, cash or property, the
“Reference Property,” and the amount and kind of Reference Property that a holder of one (1) share of Common Stock would be entitled to receive on
account of such Common Stock Change Event (without giving effect to any arrangement not to issue or deliver a fractional portion of any security or other
property), a “Reference Property Unit”), then, notwithstanding anything to the contrary in this Certificate of Designations,

 
(A) from and after the effective time of such Common Stock Change Event, (I) the consideration due upon conversion

of any Convertible Preferred Stock will be determined in the same manner as if each reference to any number of shares of Common
Stock in this Section 10 or in Section 11, or in any related definitions, were instead a reference to the same number of Reference Property
Units; (II) for purposes of Section 7, Section 8 and Section 10(c), each reference to any number of shares of Common Stock in such
Sections (or in any related definitions) will instead be deemed to be a reference to the same number of Reference Property Units; and (III)
for purposes of the definition of “Change of Control,” the terms “Common Stock” and “common equity” will be deemed to mean the
common equity (including depositary receipts representing common equity), if any, forming part of such Reference Property; and

 
(B) for these purposes, (I) the Daily VWAP of any Reference Property Unit or portion thereof that consists of a class of

common equity securities will be determined by reference to the definition of “Daily VWAP,” substituting, if applicable, the Bloomberg
page for such class of securities in such definition; and (II) the Daily VWAP of any Reference Property Unit or portion thereof that does
not consist of a class of common equity securities, and the Last Reported Sale Price of any Reference Property Unit or portion thereof
that does not consist of a class of securities, will be the fair value of such Reference Property Unit or portion thereof, as applicable,
determined in good faith by the Company (or, in the case of cash denominated in U.S. dollars, the face amount thereof).

 

24



 
 
If the Reference Property consists of more than a single type of consideration to be determined based in part upon any form of stockholder election, then
the composition of the Reference Property Unit will be deemed to be the weighted average of the types and amounts of consideration actually received, per
share of Common Stock, by the holders of Common Stock. The Company will notify the Holders of such weighted average as soon as practicable after
such determination is made.

 
(ii) Compliance Covenant. The Company will not become a party to any Common Stock Change Event unless its terms are consistent

with this Section 10(h).
 
(iii) Execution of Supplemental Instruments. On or before the date the Common Stock Change Event becomes effective, the Company

and, if applicable, the resulting, surviving or transferee Person (if not the Company) of such Common Stock Change Event (the “Successor Person”) will
execute and deliver such supplemental instruments, if any, as the Company reasonably determines are necessary or desirable to (1) provide for subsequent
adjustments to the Conversion Price pursuant to Section 10(f)(i) in a manner consistent with this Section 10(h); and (2) give effect to such other
provisions, if any, as the Company reasonably determines are appropriate to preserve the economic interests of the Holders and to give effect to Section
10(h). If the Reference Property includes shares of stock or other securities or assets of a Person other than the Successor Person, then such other Person
will also execute such supplemental instrument(s) and such supplemental instrument(s) will contain such additional provisions, if any, that the Company
reasonably determines are appropriate to preserve the economic interests of Holders.

 
(iv) Notice of Common Stock Change Event. The Company will provide notice of each Common Stock Change Event to Holders no later

than the second (2nd) Business Day after the effective date of the Common Stock Change Event.
 
Section 11. Certain Provisions Relating to the Issuance of Common Stock.

 
(a) Equitable Adjustments to Prices. Whenever this Certificate of Designations requires the Company to calculate the average of the Last Reported

Sale Prices or Daily VWAPs, or any function thereof, over a period of multiple days (including to calculate an adjustment to the Conversion Price), the
Company will make appropriate adjustments, if any, to those calculations to account for any adjustment to the Conversion Price pursuant to Section 10(f)(i)
that becomes effective, or any event requiring such an adjustment to the Conversion Price where the Ex-Dividend Date, effective date or Expiration Date,
as applicable, of such event occurs, at any time during such period.

 
(b) Reservation of Shares of Common Stock. The Company will reserve, out of its authorized, unreserved and not outstanding shares of Common

Stock, for delivery upon conversion of the Convertible Preferred Stock, a number of shares of Common Stock that would be sufficient to settle the
conversion of all shares of Convertible Preferred Stock then outstanding, if any. To the extent the Company delivers shares of Common Stock held in the
Company’s treasury in settlement of any obligation under this Certificate of Designations to deliver shares of Common Stock, each reference in this
Certificate of Designations to the issuance of shares of Common Stock in connection therewith will be deemed to include such delivery.
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(c) Status of Shares of Common Stock. Each share of Common Stock delivered upon conversion of on the Convertible Preferred Stock of any

Holder will be a newly issued or treasury share and will be duly and validly issued, fully paid, non-assessable, free from preemptive rights and free of any
lien or adverse claim (except to the extent of any lien or adverse claim created by the action or inaction of such Holder or the Person to whom such share of
Common Stock will be delivered). If the Common Stock is then listed on any securities exchange, or quoted on any inter-dealer quotation system, then the
Company will cause each such share of Common Stock, when so delivered, to be admitted for listing on such exchange or quotation on such system.

 
(d) Taxes Upon Issuance of Common Stock. The Company will pay any documentary, stamp or similar issue or transfer tax or duty due on the

issue of any shares of Common Stock upon conversion of the Convertible Preferred Stock of any Holder, except any tax or duty that is due because such
Holder requests those shares to be registered in a name other than such Holder’s name.
 
Section 12. Calculations.

 
(a) Responsibility; Schedule of Calculations. Except as otherwise provided in this Certificate of Designations, the Company will be responsible for

making all calculations called for under this Certificate of Designations or the Convertible Preferred Stock, including determinations of the Conversion
Price, the Daily VWAPs and the Last Reported Sale Prices. The Company will make all calculations in good faith, and, absent manifest error, its
calculations will be final and binding on all Holders. The Company will provide a schedule of such calculations to any Holder upon written request.

 
(b) Calculations Aggregated for Each Holder. The composition of the Conversion Consideration due upon conversion of the Convertible Preferred

Stock of any Holder will be computed based on the total number of shares of Convertible Preferred Stock of such Holder being converted with the same
Conversion Date. For these purposes, any cash amounts due to such Holder in respect thereof will be rounded to the nearest cent.
 
Section 13. Tax Treatment. Notwithstanding anything to the contrary in this Certificate of Designations, for U.S. federal and other applicable state and local
income tax purposes, it is intended that the Convertible Preferred Stock will not be treated as “preferred stock” within the meaning of Section 305(b)(4) of
Code and Treasury Regulations Section 1.305-5(a). The Company will, and will cause its Subsidiaries and agents to, report consistently with, and take no
positions or actions inconsistent with, the foregoing treatment unless otherwise required by a determination within the meaning of Section 1313(a) of the
Code.
 
Section 14. Notices. The Company will send all notices or communications to Holders pursuant to this Certificate of Designations in writing and delivered
personally, by facsimile or e-mail (with confirmation of receipt from the recipient, in the case of e-mail), or sent by nationally recognized overnight courier
service to the Holder’s respective addresses shown on the Register. Notwithstanding anything in the Certificate of Designations to the contrary, any defect
in the delivery of any such notice or communication will not impair or affect the validity of such notice or communication and the failure to give any such
notice or communication to all the Holders will not impair or affect the validity of such notice or communication to whom such notice is sent.
 
Section 15. No Other Rights. The Convertible Preferred Stock will have no rights, preferences or voting powers except as provided in this Certificate of
Designations or the Certificate of Incorporation or as required by applicable law.

 
[The Remainder of This Page Intentionally Left Blank; Signature Page Follows]
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IN WITNESS WHEREOF, the Company has caused this Certificate of Designations to be duly executed as of the date first written above.

 
 SHARECARE, INC.

 
 By: /s/ Saif Rahman
  Name: Saif Rahman
  Title: Chief Financial Officer

 
[Signature Page to Certificate of Designations]

 

 



 

 
EXHIBIT A

 
FORM OF CONVERTIBLE PREFERRED STOCK

 
Sharecare, Inc.

 
Series A Convertible Preferred Stock

 
[CertificateNo.: [___]] No. Shares* [___]]
 
Sharecare, Inc., a Delaware corporation (the “Company”), certifies that [_______] is the registered owner of [___] shares of the Company’s Series A
Convertible Preferred Stock (the “Convertible Preferred Stock”) represented by this certificate (this “Certificate”). The special rights, preferences and
voting powers of the Convertible Preferred Stock are set forth in the Certificate of Designations of the Company establishing the Convertible Preferred
Stock (the “Certificate of Designations”). Capitalized terms used in this Certificate without definition have the respective meanings ascribed to them in
the Certificate of Designations.
 
Additional terms of this Certificate are set forth on the other side of this Certificate.

 
[The Remainder of This Page Intentionally Left Blank; Signature Page Follows]

 
* Insert number of shares for Physical Certificate only.
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IN WITNESS WHEREOF, Sharecare, Inc. has caused this instrument to be duly executed as of the date set forth below.
 
 SHARECARE, INC.
 
Date:   By:  
    Name:
    Title:
 
Date:   By:  
    Name:
    Title:
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TRANSFER AGENT’S COUNTERSIGNATURE
 
[legal name of Transfer Agent], as Transfer Agent, certifies that this Certificate represents shares of Convertible Preferred Stock referred to in the within-
mentioned Certificate of Designations.
 
Date:   By:  

 
Authorized Signatory
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REVERSE OF SECURITY
 
SHARECARE INC.
 
THE COMPANY WILL FURNISH WITHOUT CHARGE TO EACH STOCKHOLDER WHO SO REQUESTS, A SUMMARY OF THE POWERS,
DESIGNATIONS AND PREFERENCES, OR OTHER SPECIAL RIGHTS OF EACH CLASS OF STOCK OF THE COMPANY AND THE
QUALIFICATIONS, LIMITATIONS OR RESTRICTIONS OF SUCH PREFERENCES AND RIGHTS, AND THE VARIATIONS IN RIGHTS,
PREFERENCES AND LIMITATIONS DETERMINED FOR EACH SERIES, WHICH ARE FIXED BY THE CERTIFICATE OF INCORPORATION OF
THE COMPANY, AS AMENDED, AND THE RESOLUTIONS OF THE BOARD OF DIRECTORS OF THE COMPANY, AND THE AUTHORITY OF
THE BOARD OF DIRECTORS TO DETERMINE VARIATIONS FOR FUTURE SERIES. SUCH REQUEST MAY BE MADE TO THE OFFICE OF
THE SECRETARY OF THE COMPANY OR TO THE TRANSFER AGENT. THE BOARD OF DIRECTORS MAY REQUIRE THE OWNER OF A
LOST OR DESTROYED STOCK CERTIFICATE, OR HIS LEGAL REPRESENTATIVES TO GIVE THE COMPANY A BOND TO INDEMNIFY IT
AND ITS TRANSFER AGENTS AND REGISTRARS AGAINST ANY CLAIM THAT MAY BE MADE AGAINST THEM ON ACCOUNT OF THE
ALLEGED LOSS OR DESTRUCTION OF AY SUCH CERTIFICATE.
 
THE SHARES REPRESENTED BY THIS CERTIFICATE MAY NOT BE SOLD, ASSIGNED, TRANSFERRED, PLEDGED OR OTHERWISE
DISPOSED OF EXCEPT IN ACCORDANCE WITH THE CERTIFICATE OF DESIGNATIONS. ANY ATTEMPTED SALE ASSIGNMENT,
TRANSFER, PLEDGE OR OTHER ATTEMPT TO DISPOSE OF THE SHARES REPRESENTED BY THIS CERTIFICATE NOT IN ACCORDANCE
WITH THE TERMS OF THE CERTIFICATE OF DESIGNATION SHALL BE VOID.
 
FOR VALUE RECEIVED, ________________ hereby sell, assign and transfer unto
 
 
 

(Insert assignee’s social security or tax identification number)
 
 
 

(Insert address and zip code of assignee)
 
Shares of the Series A Convertible Preferred Stock represented by the within Certificate, and do hereby irrevocably constitute and appoint agent to transfer
the said shares of Series A Convertible Preferred Stock evidenced hereby on the books of the within-named Company with full power of substitution in the
premises.
 
Date:   
   
Signature   
 
(Sign exactly as your name appears on the other side of this Series A Convertible Preferred Stock)
 
Signature Guarantee: ________________†
 
 

† Signature must be guaranteed by an “eligible guarantor institution” that is a bank, stockbroker, savings and loan association or credit union reasonably
acceptable to the Company or meeting the requirements of any transfer agent appointed by the Company from time to time, which requirements
include membership or participation in the Securities Transfer Agents Medallion Program (“STAMP”) or such other “signature guarantee program” as
may be determined by the Transfer Agent in addition to, or in substitution for, STAMP, all in accordance with the Securities Exchange Act of 1934, as
amended.

 

A-4



 
 

EXHIBIT B
 

OPTIONAL CONVERSION NOTICE
 

Sharecare, Inc.
 

Series A Convertible Preferred Stock
 
Subject to the terms of the Certificate of Designations, by executing and delivering this Optional Conversion Notice, the undersigned Holder of the
Convertible Preferred Stock identified below directs the Company to convert (check one):
 
☐ all of the shares of Convertible Preferred Stock
 
☐ †shares of Convertible Preferred Stock
 
identified by CUSIP No. and Certificate No.
 
Date:    
   (Legal Name of Holder)
 
 By:  
  Name:
  Title:
 
 Signature Guaranteed
 Participant in a Recognized Signature
 Guarantee Medallion Program
 
 By:  
  Authorized Signatory
 
†
 
 

† Must be a whole number
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EXHIBIT C
 

FORM OF RESTRICTED STOCK LEGEND
 
THE OFFER AND SALE OF THIS SECURITY AND THE SHARES OF COMMON STOCK ISSUABLE UPON CONVERSION OF THIS SECURITY
HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND THIS SECURITY
AND SUCH SHARES MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED EXCEPT (A) PURSUANT TO A REGISTRATION
STATEMENT THAT IS EFFECTIVE UNDER THE SECURITIES ACT; OR (B) PURSUANT TO AN EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT.
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Exhibit 3.3
 

AMENDED AND RESTATED BYLAWS
OF

SHARECARE, INC.
(THE “CORPORATION”)

 
ARTICLE I
OFFICES

 
Section 1.1 Registered Office. The registered office of the Corporation within the State of Delaware shall be located at either (a) the principal

place of business of the Corporation in the State of Delaware or (b) the office of the corporation or individual acting as the Corporation’s registered agent in
Delaware.

 
Section 1.2 Additional Offices. The Corporation may, in addition to its registered office in the State of Delaware, have such other offices and

places of business, both within and outside the State of Delaware, as the Board of Directors of the Corporation (the “Board”) may from time to time
determine or as the business and affairs of the Corporation may require.

 
ARTICLE II

STOCKHOLDERS MEETINGS
 
Section 2.1 Annual Meetings. The annual meeting of stockholders shall be held at such place, either within or without the State of Delaware and

time and on such date as shall be determined by the Board and stated in the notice of the meeting; provided, that the Board may in its sole discretion
determine that the meeting shall not be held at any place, but may instead be held solely by means of remote communication pursuant to Section 9.5(a). At
each annual meeting, the stockholders entitled to vote on such matters shall elect those directors of the Corporation to fill any term of a directorship that
expires on the date of such annual meeting and may transact any other business as may properly be brought before the meeting.

 
Section 2.2 Special Meetings. Subject to the rights of the holders of any outstanding series of the preferred stock of the Corporation (“Preferred

Stock”), and to the requirements of applicable law, special meetings of stockholders, for any purpose or purposes, may be called only by the Chairman of
the Board, Chief Executive Officer, or the Board pursuant to a resolution adopted by a majority of the Board, and may not be called by any other person.
Special meetings of stockholders shall be held at such place, either within or without the State of Delaware, and at such and time and on such date as shall
be determined by the Board and stated in the Corporation’s notice of the meeting; provided, that the Board may in its sole discretion determine that the
meeting shall not be held at any place, but may instead be held solely by means of remote communication pursuant to Section 9.5(a).

 
Section 2.3 Notices. Written notice of each stockholders meeting stating the place, if any, date, and time of the meeting, and the means of remote

communication, if any, by which stockholders and proxy holders may be deemed to be present in person and vote at such meeting and the record date for
determining the stockholders entitled to vote at the meeting, if such date is different from the record date for determining stockholders entitled to notice of
the meeting, shall be given in the manner permitted by Section 9.3 to each stockholder entitled to vote thereat as of the record date for determining the
stockholders entitled to notice of the meeting, by the Corporation not less than 10 nor more than 60 days before the date of the meeting unless otherwise
required by the General Corporation Law of the State of Delaware (the “DGCL”). If said notice is for a stockholders meeting other than an annual meeting,
it shall in addition state the purpose or purposes for which the meeting is called, and the business transacted at such meeting shall be limited to the matters
so stated in the Corporation’s notice of meeting (or any supplement thereto). Any meeting of stockholders as to which notice has been given may be
postponed, and any meeting of stockholders as to which notice has been given may be cancelled, by the Board upon public announcement (as defined
in Section 2.7(c)) given before the date previously scheduled for such meeting.

 

 



 

 
Section 2.4 Quorum. Except as otherwise provided by applicable law, the Corporation’s Second Amended and Restated Certificate of

Incorporation, as the same may be amended or restated from time to time (the “Certificate of Incorporation”) or these Bylaws, the presence, in person or
by proxy, at a stockholders meeting of the holders of shares of outstanding capital stock of the Corporation representing a majority of the voting power of
all outstanding shares of capital stock of the Corporation entitled to vote at such meeting shall constitute a quorum for the transaction of business at such
meeting, except that when specified business is to be voted on by a class or series of stock voting as a class, the holders of shares representing a majority of
the voting power of the outstanding shares of such class or series shall constitute a quorum of such class or series for the transaction of such business. If a
quorum shall not be present or represented by proxy at any meeting of the stockholders of the Corporation, the chairman of the meeting may adjourn the
meeting from time to time in the manner provided in Section 2.6 until a quorum shall attend. The stockholders present at a duly convened meeting may
continue to transact business until adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. Shares of its own
stock belonging to the Corporation or to another corporation, if a majority of the voting power of the shares entitled to vote in the election of directors of
such other corporation is held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided,
however, that the foregoing shall not limit the right of the Corporation or any such other corporation to vote shares held by it in a fiduciary capacity.

 
Section 2.5 Voting of Shares.
 
(a) Voting Lists. The Secretary of the Corporation (the “Secretary”) shall prepare, or shall cause the officer or agent who has charge of the stock

ledger of the Corporation to prepare and make, at least 10 days before every meeting of stockholders, a complete list of the stockholders of record entitled
to vote at such meeting; provided, however, that if the record date for determining the stockholders entitled to vote is less than 10 days before the meeting
date, the list shall reflect the stockholders entitled to vote as of the tenth day before the meeting date, arranged in alphabetical order and showing the
address and the number and class of shares registered in the name of each stockholder. Nothing contained in this Section 2.5(a) shall require the
Corporation to include electronic mail addresses or other electronic contact information on such list. Such list shall be open to the examination of any
stockholder, for any purpose germane to the meeting, during ordinary business hours for a period of at least 10 days prior to the meeting: (i) on a
reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of the meeting, or
(ii) during ordinary business hours, at the principal place of business of the Corporation. In the event that the Corporation determines to make the list
available on an electronic network, the Corporation may take reasonable steps to ensure that such information is available only to stockholders of the
Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at the time and place of the meeting during the whole time
thereof, and may be inspected by any stockholder who is present. If a meeting of stockholders is to be held solely by means of remote communication as
permitted by Section 9.5(a), the list shall be open to the examination of any stockholder during the whole time of the meeting on a reasonably accessible
electronic network, and the information required to access such list shall be provided with the notice of meeting. The stock ledger shall be the only
evidence as to who are the stockholders entitled to examine the list required by this Section 2.5(a) or to vote in person or by proxy at any meeting of
stockholders.

 
(b) Manner of Voting. At any stockholders meeting, every stockholder entitled to vote may vote in person or by proxy. If authorized by the Board,

the voting by stockholders or proxy holders at any meeting conducted by remote communication may be effected by a ballot submitted by electronic
transmission (as defined in Section 9.3), provided, that any such electronic transmission must either set forth or be submitted with information from which
the Corporation can determine that the electronic transmission was authorized by the stockholder or proxy holder. The Board, in its discretion, or the
chairman of the meeting of stockholders, in such person’s discretion, may require that any votes cast at such meeting shall be cast by written ballot.
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(c) Proxies. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a

meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon after three years from
its date, unless the proxy provides for a longer period. Proxies need not be filed with the Secretary until the meeting is called to order, but shall be filed
with the Secretary before being voted. Without limiting the manner in which a stockholder may authorize another person or persons to act for such
stockholder as proxy, either of the following shall constitute a valid means by which a stockholder may grant such authority. No stockholder shall have
cumulative voting rights.

 
(i) A stockholder may execute a writing authorizing another person or persons to act for such stockholder as proxy. Execution may be

accomplished by the stockholder or such stockholder’s authorized officer, director, employee or agent signing such writing or causing such
person’s signature to be affixed to such writing by any reasonable means, including, but not limited to, by facsimile signature.

 
(ii) A stockholder may authorize another person or persons to act for such stockholder as proxy by transmitting or authorizing the

transmission of an electronic transmission to the person who will be the holder of the proxy or to a proxy solicitation firm, proxy support service
organization or like agent duly authorized by the person who will be the holder of the proxy to receive such transmission, provided, that any such
electronic transmission must either set forth or be submitted with information from which it can be determined that the electronic transmission was
authorized by the stockholder. Any copy, facsimile telecommunication or other reliable reproduction of the writing or transmission authorizing
another person or persons to act as proxy for a stockholder may be substituted or used in lieu of the original writing or transmission for any and all
purposes for which the original writing or transmission could be used; provided, that such copy, facsimile telecommunication or other
reproduction shall be a complete reproduction of the entire original writing or transmission.
 
(d) Required Vote. Subject to the rights of the holders of one or more series of Preferred Stock, voting separately by class or series, to elect

directors pursuant to the terms of one or more series of Preferred Stock, at all meetings of stockholders at which a quorum is present, the election of
directors shall be determined by a plurality of the votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to
vote thereon. All other matters presented to the stockholders at a meeting at which a quorum is present shall be determined by the vote of a majority of the
votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to vote thereon, unless the matter is one upon which, by
applicable law, the Certificate of Incorporation, these Bylaws or applicable stock exchange rules, a different vote is required, in which case such provision
shall govern and control the decision of such matter.

 
(e) Inspectors of Election. The Board may, and shall if required by law, in advance of any meeting of stockholders, designate one or more persons

as inspectors of election, who may be employees of the Corporation or otherwise serve the Corporation in other capacities, to act at such meeting of
stockholders or any adjournment thereof and to make a written report thereof. The Board may appoint one or more persons as alternate inspectors to
replace any inspector who fails to act. If no inspectors of election or alternates are appointed by the Board, the chairman of the meeting shall appoint one or
more inspectors to act at the meeting. Each inspector, before discharging his or her duties, shall take and sign an oath faithfully to execute the duties of
inspector with strict impartiality and according to the best of his or her ability. The inspectors shall ascertain and report the number of outstanding shares
and the voting power of each; determine the number of shares present in person or represented by proxy at the meeting and the validity of proxies and
ballots; count all votes and ballots and report the results; determine and retain for a reasonable period a record of the disposition of any challenges made to
any determination by the inspectors; and certify their determination of the number of shares represented at the meeting and their count of all votes and
ballots. No person who is a candidate for an office at an election may serve as an inspector at such election. Each report of an inspector shall be in writing
and signed by the inspector or by a majority of them if there is more than one inspector acting at such meeting. If there is more than one inspector, the
report of a majority shall be the report of the inspectors.
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Section 2.6 Adjournments. Any meeting of stockholders, annual or special, may be adjourned by the chairman of the meeting, from time to time,

whether or not there is a quorum, to reconvene at the same or some other place. Notice need not be given of any such adjourned meeting if the date, time,
and place, if any, thereof, and the means of remote communication, if any, by which stockholders and proxy holders may be deemed to be present in person
and vote at such adjourned meeting are announced at the meeting at which the adjournment is taken. At the adjourned meeting the stockholders, or the
holders of any class or series of stock entitled to vote separately as a class, as the case may be, may transact any business that might have been transacted at
the original meeting. If the adjournment is for more than 30 days, notice of the adjourned meeting shall be given to each stockholder of record entitled to
vote at the meeting. If after the adjournment a new record date for stockholders entitled to vote is fixed for the adjourned meeting, the Board shall fix a new
record date for notice of such adjourned meeting in accordance with Section 9.2, and shall give notice of the adjourned meeting to each stockholder of
record entitled to vote at such adjourned meeting as of the record date fixed for notice of such adjourned meeting.

 
Section 2.7 Advance Notice for Business.
 
(a) Annual Meetings of Stockholders. No business may be transacted at an annual meeting of stockholders, other than business that is either

(i) specified in the Corporation’s notice of meeting (or any supplement thereto) given by or at the direction of the Board, (ii) otherwise properly brought
before the annual meeting by or at the direction of the Board or (iii) otherwise properly brought before the annual meeting by any stockholder of the
Corporation (x) who is a stockholder of record entitled to vote at such annual meeting on the date of the giving of the notice provided for in
this Section 2.7(a) and on the record date for the determination of stockholders entitled to vote at such annual meeting and (y) who complies with the notice
procedures set forth in this Section 2.7(a). Notwithstanding anything in this Section 2.7(a) to the contrary, only persons nominated for election as a director
to fill any term of a directorship that expires on the date of the annual meeting pursuant to Section 3.2 will be considered for election at such meeting.

 
(i) In addition to any other applicable requirements, for business (other than nominations) to be properly brought before an annual

meeting by a stockholder, such stockholder must have given timely notice thereof in proper written form to the Secretary and such business must
otherwise be a proper matter for stockholder action. Subject to Section 2.7(a)(iii), a stockholder’s notice to the Secretary with respect to such
business, to be timely, must be received by the Secretary at the principal executive offices of the Corporation not later than the close of business on
the 90th day nor earlier than the opening of business on the 120th day before the anniversary date of the immediately preceding annual meeting of
stockholders; provided, however, that in the event that the annual meeting is called for a date that is not within 30 days before or after such
anniversary date, notice by the stockholder to be timely must be so received not earlier than the opening of business on the 120th day before the
meeting and not later than the later of (x) the close of business on the 90th day before the meeting or (y) the close of business on the 10th day
following the day on which public announcement of the date of the annual meeting is first made by the Corporation. The public announcement of
an adjournment of an annual meeting shall not commence a new time period for the giving of a stockholder’s notice as described in
this Section 2.7(a).
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(ii) To be in proper written form, a stockholder’s notice to the Secretary with respect to any business (other than nominations) must set

forth as to each such matter such stockholder proposes to bring before the annual meeting (A) a brief description of the business desired to be
brought before the annual meeting, the text of the proposal or business (including the text of any resolutions proposed for consideration and in the
event such business includes a proposal to amend these Bylaws, the language of the proposed amendment) and the reasons for conducting such
business at the annual meeting, (B) the name and record address of such stockholder and the name and address of the beneficial owner, if any, on
whose behalf the proposal is made, (C) the class or series and number of shares of capital stock of the Corporation that are owned beneficially and
of record by such stockholder and by the beneficial owner, if any, on whose behalf the proposal is made, (D) a description of all arrangements or
understandings between such stockholder and the beneficial owner, if any, on whose behalf the proposal is made and any other person or persons
(including their names) in connection with the proposal of such business by such stockholder, (E) any material interest of such stockholder and the
beneficial owner, if any, on whose behalf the proposal is made in such business and (F) a representation that such stockholder (or a qualified
representative of such stockholder) intends to appear in person or by proxy at the annual meeting to bring such business before the meeting.

 
(iii) The foregoing notice requirements of this Section 2.7(a) shall be deemed satisfied by a stockholder as to any proposal (other than

nominations) if the stockholder has notified the Corporation of such stockholder’s intention to present such proposal at an annual meeting in
compliance with Rule 14a-8 (or any successor thereof) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and such
stockholder has complied with the requirements of such rule for inclusion of such proposal in a proxy statement prepared by the Corporation to
solicit proxies for such annual meeting. No business shall be conducted at the annual meeting of stockholders except business brought before the
annual meeting in accordance with the procedures set forth in this Section 2.7(a), provided, however, that once business has been properly brought
before the annual meeting in accordance with such procedures, nothing in this Section 2.7(a) shall be deemed to preclude discussion by any
stockholder of any such business. If the Board or the chairman of the annual meeting determines that any stockholder proposal was not made in
accordance with the provisions of this Section 2.7(a) or that the information provided in a stockholder’s notice does not satisfy the information
requirements of this Section 2.7(a), such proposal shall not be presented for action at the annual meeting. Notwithstanding the foregoing
provisions of this Section 2.7(a), if the stockholder (or a qualified representative of the stockholder) does not appear at the annual meeting of
stockholders of the Corporation to present the proposed business, such proposed business shall not be transacted, notwithstanding that proxies in
respect of such matter may have been received by the Corporation.

 
(iv) In addition to the provisions of this Section 2.7(a), a stockholder shall also comply with all applicable requirements of the Exchange

Act and the rules and regulations thereunder with respect to the matters set forth herein. Nothing in this Section 2.7(a) shall be deemed to affect
any rights of stockholders to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act.
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(b) Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been brought

before the meeting pursuant to the Corporation’s notice of meeting. Nominations of persons for election to the Board may be made at a special meeting of
stockholders at which directors are to be elected pursuant to the Corporation’s notice of meeting only pursuant to Section 3.2.

 
(c) Public Announcement. For purposes of these Bylaws, “public announcement” shall mean disclosure in a press release reported by the Dow

Jones News Service, Associated Press or comparable national news service or in a document publicly filed by the Corporation with the Securities and
Exchange Commission pursuant to Sections 13, 14 or 15(d) of the Exchange Act (or any successor thereto).

 
Section 2.8 Conduct of Meetings. The chairman of each annual and special meeting of stockholders shall be the Chairman of the Board or, in the

absence (or inability or refusal to act) of the Chairman of the Board, the Chief Executive Officer (if he or she shall be a director) or, in the absence (or
inability or refusal) to act of the Chief Executive Officer or if the Chief Executive Officer is not a director, the President (if he or she shall be a director) or,
in the absence (or inability or refusal to act) of the President or if the President is not a director, such other person as shall be appointed by the Board. The
date and time of the opening and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be announced at the
meeting by the chairman of the meeting. The Board may adopt such rules and regulations for the conduct of the meeting of stockholders as it shall deem
appropriate. Except to the extent inconsistent with these Bylaws or such rules and regulations as adopted by the Board, the chairman of any meeting of
stockholders shall have the right and authority to convene and to adjourn the meeting, to prescribe such rules, regulations and procedures and to do all such
acts as, in the judgment of such chairman, are appropriate for the proper conduct of the meeting. Such rules, regulations or procedures, whether adopted by
the Board or prescribed by the chairman of the meeting, may include, without limitation, the following: (a) the establishment of an agenda or order of
business for the meeting; (b) rules and procedures for maintaining order at the meeting and the safety of those present; (c) limitations on attendance at or
participation in the meeting to stockholders of record of the Corporation, their duly authorized and constituted proxies or such other persons as the
chairman of the meeting shall determine; (d) restrictions on entry to the meeting after the time fixed for the commencement thereof; and (e) limitations on
the time allotted to questions or comments by participants. Unless and to the extent determined by the Board or the chairman of the meeting, meetings of
stockholders shall not be required to be held in accordance with the rules of parliamentary procedure. The secretary of each annual and special meeting of
stockholders shall be the Secretary or, in the absence (or inability or refusal to act) of the Secretary, an Assistant Secretary so appointed to act by the
chairman of the meeting. In the absence (or inability or refusal to act) of the Secretary and all Assistant Secretaries, the chairman of the meeting may
appoint any person to act as secretary of the meeting.

 
Section 2.9 Consents in Lieu of Meeting. Any action required or permitted to be taken by the stockholders of the Corporation must be effected

by a duly called annual or special meeting of such holders and may not be effected by written consent of the stockholders. Every written consent shall bear
the date of signature of each stockholder who signs the consent, and no written consent shall be effective to take the corporate action referred to therein
unless, within 60 days of the earliest dated consent delivered in the manner required by this section and the DGCL to the Corporation, written consents
signed by a sufficient number of holders entitled to vote to take action are delivered to the Corporation by delivery to its registered office in Delaware, its
principal place of business or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are
recorded. Delivery made to the Corporation’s registered office shall be by hand or by certified or registered mail, return receipt requested.

 

6



 

 
ARTICLE III
DIRECTORS

 
Section 3.1 Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board, which may exercise all

such powers of the Corporation and do all such lawful acts and things as are not by statute or by the Certificate of Incorporation or by these Bylaws
required to be exercised or done by the stockholders. Directors need not be stockholders or residents of the State of Delaware.

 
Section 3.2 Advance Notice for Nomination of Directors.
 
(a) Only persons who are nominated in accordance with the following procedures shall be eligible for election as directors of the Corporation,

except as may be otherwise provided by the terms of one or more series of Preferred Stock with respect to the rights of holders of one or more series of
Preferred Stock to elect directors. Nominations of persons for election to the Board at any annual meeting of stockholders, or at any special meeting of
stockholders called for the purpose of electing directors as set forth in the Corporation’s notice of such special meeting, may be made (i) by or at the
direction of the Board or (ii) by any stockholder of the Corporation (x) who is a stockholder of record entitled to vote in the election of directors on the date
of the giving of the notice provided for in this Section 3.2 and on the record date for the determination of stockholders entitled to vote at such meeting and
(y) who complies with the notice procedures set forth in this Section 3.2.

 
(b) In addition to any other applicable requirements, for a nomination to be made by a stockholder, such stockholder must have given timely notice

thereof in proper written form to the Secretary. To be timely, a stockholder’s notice to the Secretary must be received by the Secretary at the principal
executive offices of the Corporation (i) in the case of an annual meeting, not later than the close of business on the 90th day nor earlier than the opening of
business on the 120th day before the anniversary date of the immediately preceding annual meeting of stockholders; provided, however, that in the event
that the annual meeting is called for a date that is not within 30 days before or after such anniversary date, notice by the stockholder to be timely must be so
received not earlier than the opening of business on the 120th day before the meeting and not later than the later of (x) the close of business on the 90th day
before the meeting or (y) the close of business on the 10th day following the day on which public announcement of the date of the annual meeting was first
made by the Corporation; and (ii) in the case of a special meeting of stockholders called for the purpose of electing directors, not later than the close of
business on the 10th day following the day on which public announcement of the date of the special meeting is first made by the Corporation. In no event
shall the public announcement of an adjournment or postponement of an annual meeting or special meeting commence a new time period (or extend any
time period) for the giving of a stockholder’s notice as described in this Section 3.2.

 
(c) Notwithstanding anything in paragraph (b) to the contrary, in the event that the number of directors to be elected to the Board at an annual

meeting is greater than the number of directors whose terms expire on the date of the annual meeting and there is no public announcement by the
Corporation naming all of the nominees for the additional directors to be elected or specifying the size of the increased Board before the close of business
on the 90th day prior to the anniversary date of the immediately preceding annual meeting of stockholders, a stockholder’s notice required by
this Section 3.2 shall also be considered timely, but only with respect to nominees for the additional directorships created by such increase that are to be
filled by election at such annual meeting, if it shall be received by the Secretary at the principal executive offices of the Corporation not later than the close
of business on the 10th day following the date on which such public announcement was first made by the Corporation.
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(d) To be in proper written form, a stockholder’s notice to the Secretary must set forth (i) as to each person whom the stockholder proposes to

nominate for election as a director (A) the name, age, business address and residence address of the person, (B) the principal occupation or employment of
the person, (C) the class or series and number of shares of capital stock of the Corporation that are owned beneficially or of record by the person and
(D) any other information relating to the person that would be required to be disclosed in a proxy statement or other filings required to be made in
connection with solicitations of proxies for election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated
thereunder; and (ii) as to the stockholder giving the notice (A) the name and record address of such stockholder as they appear on the Corporation’s books
and the name and address of the beneficial owner, if any, on whose behalf the nomination is made, (B) the class or series and number of shares of capital
stock of the Corporation that are owned beneficially and of record by such stockholder and the beneficial owner, if any, on whose behalf the nomination is
made, (C) a description of all arrangements or understandings relating to the nomination to be made by such stockholder among such stockholder, the
beneficial owner, if any, on whose behalf the nomination is made, each proposed nominee and any other person or persons (including their names), (D) a
representation that such stockholder (or a qualified representative of such stockholder) intends to appear in person or by proxy at the meeting to nominate
the persons named in its notice and (E) any other information relating to such stockholder and the beneficial owner, if any, on whose behalf the nomination
is made that would be required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations of proxies for
election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. Such notice must be accompanied
by a written consent of each proposed nominee to being named as a nominee and to serve as a director if elected.

 
(e) If the Board or the chairman of the meeting of stockholders determines that any nomination was not made in accordance with the provisions of

this Section 3.2, or that the information provided in a stockholder’s notice does not satisfy the information requirements of this Section 3.2, then such
nomination shall not be considered at the meeting in question. Notwithstanding the foregoing provisions of this Section 3.2, if the stockholder (or a
qualified representative of the stockholder) does not appear at the meeting of stockholders of the Corporation to present the nomination, such nomination
shall be disregarded, notwithstanding that proxies in respect of such nomination may have been received by the Corporation.

 
(f) In addition to the provisions of this Section 3.2, a stockholder shall also comply with all of the applicable requirements of the Exchange Act

and the rules and regulations thereunder with respect to the matters set forth herein. Nothing in this Section 3.2 shall be deemed to affect any rights of the
holders of Preferred Stock to elect directors pursuant to the Certificate of Incorporation.

 
Section 3.3 Compensation. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, the Board shall have the authority to

fix the compensation of directors. The directors may be reimbursed their expenses, if any, of attendance at each meeting of the Board, including for service
on a committee of the Board, and may be paid either a fixed sum for attendance at each meeting of the Board or other compensation as director. No such
payment shall preclude any director from serving the Corporation in any other capacity and receiving compensation therefor. Members of committees of
the Board may be allowed like compensation and reimbursement of expenses for service on the committee.

 
ARTICLE IV

BOARD MEETINGS
 
Section 4.1 Annual Meetings. The Board shall meet as soon as practicable after the adjournment of each annual stockholders meeting at the place

of the annual stockholders meeting unless the Board shall fix another time and place and give notice thereof in the manner required herein for special
meetings of the Board. No notice to the directors shall be necessary to legally convene this meeting, except as provided in this Section 4.1.
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Section 4.2 Regular Meetings. Regularly scheduled, periodic meetings of the Board may be held without notice at such times, dates and places

(within or without the State of Delaware) as shall from time to time be determined by the Board.
 
Section 4.3 Special Meetings. Special meetings of the Board (a) may be called by the Chairman of the Board or President and (b) shall be called

by the Chairman of the Board, President or Secretary on the written request of at least a majority of directors then in office, or the sole director, as the case
may be, and shall be held at such time, date and place (within or without the State of Delaware) as may be determined by the person calling the meeting or,
if called upon the request of directors or the sole director, as specified in such written request. Notice of each special meeting of the Board shall be given, as
provided in Section 9.3, to each director (i) at least 24 hours before the meeting if such notice is oral notice given personally or by telephone or written
notice given by hand delivery or by means of a form of electronic transmission and delivery; (ii) at least two days before the meeting if such notice is sent
by a nationally recognized overnight delivery service; and (iii) at least five days before the meeting if such notice is sent through the United States mail. If
the Secretary shall fail or refuse to give such notice, then the notice may be given by the officer who called the meeting or the directors who requested the
meeting. Any and all business that may be transacted at a regular meeting of the Board may be transacted at a special meeting. Except as may be otherwise
expressly provided by applicable law, the Certificate of Incorporation, or these Bylaws, neither the business to be transacted at, nor the purpose of, any
special meeting need be specified in the notice or waiver of notice of such meeting. A special meeting may be held at any time without notice if all the
directors are present or if those not present waive notice of the meeting in accordance with Section 9.4.

 
Section 4.4 Quorum; Required Vote. A majority of the Board shall constitute a quorum for the transaction of business at any meeting of the

Board, and the act of a majority of the directors present at any meeting at which there is a quorum shall be the act of the Board, except as may be otherwise
specifically provided by applicable law, the Certificate of Incorporation or these Bylaws. If a quorum shall not be present at any meeting, a majority of the
directors present may adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum is present.

 
Section 4.5 Consent In Lieu of Meeting. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any action required or

permitted to be taken at any meeting of the Board or any committee thereof may be taken without a meeting if all members of the Board or committee, as
the case may be, consent thereto in writing or by electronic transmission, and the writing or writings or electronic transmission or transmissions (or paper
reproductions thereof) are filed with the minutes of proceedings of the Board or committee. Such filing shall be in paper form if the minutes are maintained
in paper form and shall be in electronic form if the minutes are maintained in electronic form.

 
Section 4.6 Organization. The chairman of each meeting of the Board shall be the Chairman of the Board or, in the absence (or inability or

refusal to act) of the Chairman of the Board, the Chief Executive Officer (if he or she shall be a director) or, in the absence (or inability or refusal to act) of
the Chief Executive Officer or if the Chief Executive Officer is not a director, the President (if he or she shall be a director) or in the absence (or inability or
refusal to act) of the President or if the President is not a director, a chairman elected from the directors present. The Secretary shall act as secretary of all
meetings of the Board. In the absence (or inability or refusal to act) of the Secretary, an Assistant Secretary shall perform the duties of the Secretary at such
meeting. In the absence (or inability or refusal to act) of the Secretary and all Assistant Secretaries, the chairman of the meeting may appoint any person to
act as secretary of the meeting.
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ARTICLE V

COMMITTEES OF DIRECTORS
 
Section 5.1 Establishment. The Board may by resolution passed by a majority of the Board designate one or more committees, each committee to

consist of one or more of the directors of the Corporation. Each committee shall keep regular minutes of its meetings and report the same to the Board
when required. The Board shall have the power at any time to fill vacancies in, to change the membership of, or to dissolve any such committee.

 
Section 5.2 Available Powers. Any committee established pursuant to Section 5.1 hereof, to the extent permitted by applicable law and by

resolution of the Board, shall have and may exercise all of the powers and authority of the Board in the management of the business and affairs of the
Corporation, and may authorize the seal of the Corporation to be affixed to all papers that may require it.

 
Section 5.3 Alternate Members. The Board may designate one or more directors as alternate members of any committee, who may replace any

absent or disqualified member at any meeting of such committee. In the absence or disqualification of a member of the committee, the member or members
thereof present at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint another
member of the Board to act at the meeting in place of any such absent or disqualified member.

 
Section 5.4 Procedures. Unless the Board otherwise provides, the time, date, place, if any, and notice of meetings of a committee shall be

determined by such committee. At meetings of a committee, a majority of the number of members of the committee (but not including any alternate
member, unless such alternate member has replaced any absent or disqualified member at the time of, or in connection with, such meeting) shall constitute
a quorum for the transaction of business. The act of a majority of the members present at any meeting at which a quorum is present shall be the act of the
committee, except as otherwise specifically provided by applicable law, the Certificate of Incorporation, these Bylaws or the Board. If a quorum is not
present at a meeting of a committee, the members present may adjourn the meeting from time to time, without notice other than an announcement at the
meeting, until a quorum is present. Unless the Board otherwise provides and except as provided in these Bylaws, each committee designated by the Board
may make, alter, amend and repeal rules for the conduct of its business. In the absence of such rules each committee shall conduct its business in the same
manner as the Board is authorized to conduct its business pursuant to Article III and Article IV of these Bylaws.

 
ARTICLE VI
OFFICERS

 
Section 6.1 Officers. The officers of the Corporation elected by the Board shall be a Chairman of the Board, a Chief Executive Officer, a

President, a Chief Financial Officer, a Secretary and such other officers (including without limitation, Vice Presidents, Assistant Secretaries and a
Treasurer) as the Board from time to time may determine. Officers elected by the Board shall each have such powers and duties as generally pertain to their
respective offices, subject to the specific provisions of this Article VI. Such officers shall also have such powers and duties as from time to time may be
conferred by the Board. The Chief Executive Officer or President may also appoint such other officers (including without limitation one or more Vice
Presidents and Controllers) as may be necessary or desirable for the conduct of the business of the Corporation. Such other officers shall have such powers
and duties and shall hold their offices for such terms as may be provided in these Bylaws or as may be prescribed by the Board or, if such officer has been
appointed by the Chief Executive Officer or President, as may be prescribed by the appointing officer.
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(a) Chairman of the Board. The Chairman of the Board shall preside when present at all meetings of the stockholders and the Board. The

Chairman of the Board shall have general supervision and control of the acquisition activities of the Corporation subject to the ultimate authority of the
Board, and shall be responsible for the execution of the policies of the Board with respect to such matters. In the absence (or inability or refusal to act) of
the Chairman of the Board, the Chief Executive Officer (if he or she shall be a director) shall preside when present at all meetings of the stockholders and
the Board. The powers and duties of the Chairman of the Board shall not include supervision or control of the preparation of the financial statements of the
Corporation (other than through participation as a member of the Board). The position of Chairman of the Board and Chief Executive Officer may be held
by the same person.

 
(b) Chief Executive Officer. The Chief Executive Officer shall be the chief executive officer of the Corporation, shall have general supervision of

the affairs of the Corporation and general control of all of its business subject to the ultimate authority of the Board, and shall be responsible for the
execution of the policies of the Board with respect to such matters, except to the extent any such powers and duties have been prescribed to the Chairman
of the Board pursuant to Section 6.1(a) above. In the absence (or inability or refusal to act) of the Chairman of the Board, the Chief Executive Officer (if he
or she shall be a director) shall preside when present at all meetings of the stockholders and the Board. The position of Chief Executive Officer and
President may be held by the same person.

 
(c) President. The President shall make recommendations to the Chief Executive Officer on all operational matters that would normally be

reserved for the final executive responsibility of the Chief Executive Officer. In the absence (or inability or refusal to act) of the Chairman of the Board and
Chief Executive Officer, the President (if he or she shall be a director) shall preside when present at all meetings of the stockholders and the Board. The
President shall also perform such duties and have such powers as shall be designated by the Board. The position of President and Chief Executive Officer
may be held by the same person.

 
(d) Vice Presidents. In the absence (or inability or refusal to act) of the President, the Vice President (or in the event there be more than one Vice

President, the Vice Presidents in the order designated by the Board) shall perform the duties and have the powers of the President. Any one or more of the
Vice Presidents may be given an additional designation of rank or function.

 
(e) Secretary.

 
(i) The Secretary shall attend all meetings of the stockholders, the Board and (as required) committees of the Board and shall record the

proceedings of such meetings in books to be kept for that purpose. The Secretary shall give, or cause to be given, notice of all meetings of the
stockholders and special meetings of the Board and shall perform such other duties as may be prescribed by the Board, the Chairman of the Board,
Chief Executive Officer or President. The Secretary shall have custody of the corporate seal of the Corporation and the Secretary, or any Assistant
Secretary, shall have authority to affix the same to any instrument requiring it, and when so affixed, it may be attested by his or her signature or by
the signature of such Assistant Secretary. The Board may give general authority to any other officer to affix the seal of the Corporation and to
attest the affixing thereof by his or her signature.

 
(ii) The Secretary shall keep, or cause to be kept, at the principal executive office of the Corporation or at the office of the Corporation’s

transfer agent or registrar, if one has been appointed, a stock ledger, or duplicate stock ledger, showing the names of the stockholders and their
addresses, the number and classes of shares held by each and, with respect to certificated shares, the number and date of certificates issued for the
same and the number and date of certificates cancelled.
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(f) Assistant Secretaries. The Assistant Secretary or, if there be more than one, the Assistant Secretaries in the order determined by the Board shall,

in the absence (or inability or refusal to act) of the Secretary, perform the duties and have the powers of the Secretary.
 
(g) Chief Financial Officer. The Chief Financial Officer shall perform all duties commonly incident to that office (including, without limitation,

the care and custody of the funds and securities of the Corporation, which from time to time may come into the Chief Financial Officer’s hands and the
deposit of the funds of the Corporation in such banks or trust companies as the Board, the Chief Executive Officer or the President may authorize).

 
(h) Treasurer. The Treasurer shall, in the absence (or inability or refusal to act) of the Chief Financial Officer, perform the duties and exercise the

powers of the Chief Financial Officer.
 
Section 6.2 Term of Office; Removal; Vacancies. The elected officers of the Corporation shall be appointed by the Board and shall hold office

until their successors are duly elected and qualified by the Board or until their earlier death, resignation, retirement, disqualification, or removal from
office. Any officer may be removed, with or without cause, at any time by the Board. Any officer appointed by the Chief Executive Officer or President
may also be removed, with or without cause, by the Chief Executive Officer or President, as the case may be, unless the Board otherwise provides. Any
vacancy occurring in any elected office of the Corporation may be filled by the Board. Any vacancy occurring in any office appointed by the Chief
Executive Officer or President may be filled by the Chief Executive Officer, or President, as the case may be, unless the Board then determines that such
office shall thereupon be elected by the Board, in which case the Board shall elect such officer.

 
Section 6.3 Other Officers. The Board may delegate the power to appoint such other officers and agents, and may also remove such officers and

agents or delegate the power to remove same, as it shall from time to time deem necessary or desirable.
 
Section 6.4 Multiple Officeholders; Stockholder and Director Officers. Any number of offices may be held by the same person unless the

Certificate of Incorporation or these Bylaws otherwise provide. Officers need not be stockholders or residents of the State of Delaware.
 

ARTICLE VII
SHARES

 
Section 7.1 Certificated and Uncertificated Shares. The shares of the Corporation may be certificated or uncertificated, subject to the sole

discretion of the Board and the requirements of the DGCL.
 
Section 7.2 Multiple Classes of Stock. If the Corporation shall be authorized to issue more than one class of stock or more than one series of any

class, the Corporation shall (a) cause the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock
or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights to be set forth in full or summarized on the face or back
of any certificate that the Corporation issues to represent shares of such class or series of stock or (b) in the case of uncertificated shares, within a
reasonable time after the issuance or transfer of such shares, send to the registered owner thereof a written notice containing the information required to be
set forth on certificates as specified in clause (a) above; provided, however, that, except as otherwise provided by applicable law, in lieu of the foregoing
requirements, there may be set forth on the face or back of such certificate or, in the case of uncertificated shares, on such written notice a statement that the
Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or
other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences or rights.
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Section 7.3 Signatures. Each certificate representing capital stock of the Corporation shall be signed by or in the name of the Corporation by

(a) the Chairman of the Board, Chief Executive Officer, the President or a Vice President and (b) the Treasurer, an Assistant Treasurer, the Secretary or an
Assistant Secretary of the Corporation. Any or all the signatures on the certificate may be a facsimile. In case any officer, transfer agent or registrar who
has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such
certificate is issued, such certificate may be issued by the Corporation with the same effect as if such person were such officer, transfer agent or registrar on
the date of issue.

 
Section 7.4 Consideration and Payment for Shares.
 
(a) Subject to applicable law and the Certificate of Incorporation, shares of stock may be issued for such consideration, having in the case of

shares with par value a value not less than the par value thereof, and to such persons, as determined from time to time by the Board. The consideration may
consist of any tangible or intangible property or any benefit to the Corporation including cash, promissory notes, services performed, contracts for services
to be performed or other securities, or any combination thereof.

 
(b) Subject to applicable law and the Certificate of Incorporation, shares may not be issued until the full amount of the consideration has been

paid, unless upon the face or back of each certificate issued to represent any partly paid shares of capital stock or upon the books and records of the
Corporation in the case of partly paid uncertificated shares, there shall have been set forth the total amount of the consideration to be paid therefor and the
amount paid thereon up to and including the time said certificate representing certificated shares or said uncertificated shares are issued.

 
Section 7.5 Lost, Destroyed or Wrongfully Taken Certificates.
 
(a) If an owner of a certificate representing shares claims that such certificate has been lost, destroyed or wrongfully taken, the Corporation shall

issue a new certificate representing such shares or such shares in uncertificated form if the owner: (i) requests such a new certificate before the Corporation
has notice that the certificate representing such shares has been acquired by a protected purchaser; (ii) if requested by the Corporation, delivers to the
Corporation a bond sufficient to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss,
wrongful taking or destruction of such certificate or the issuance of such new certificate or uncertificated shares; and (iii) satisfies other reasonable
requirements imposed by the Corporation.

 
(b) If a certificate representing shares has been lost, apparently destroyed or wrongfully taken, and the owner fails to notify the Corporation of that

fact within a reasonable time after the owner has notice of such loss, apparent destruction or wrongful taking and the Corporation registers a transfer of
such shares before receiving notification, the owner shall be precluded from asserting against the Corporation any claim for registering such transfer or a
claim to a new certificate representing such shares or such shares in uncertificated form.

 
Section 7.6 Transfer of Stock.
 
(a) If a certificate representing shares of the Corporation is presented to the Corporation with an endorsement requesting the registration of transfer

of such shares or an instruction is presented to the Corporation requesting the registration of transfer of uncertificated shares, the Corporation shall register
the transfer as requested if:

 
(i) in the case of certificated shares, the certificate representing such shares has been surrendered;
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(ii) (A) with respect to certificated shares, the endorsement is made by the person specified by the certificate as entitled to such shares;

(B) with respect to uncertificated shares, an instruction is made by the registered owner of such uncertificated shares; or (C) with respect to
certificated shares or uncertificated shares, the endorsement or instruction is made by any other appropriate person or by an agent who has actual
authority to act on behalf of the appropriate person;

 
(iii) the Corporation has received a guarantee of signature of the person signing such endorsement or instruction or such other reasonable

assurance that the endorsement or instruction is genuine and authorized as the Corporation may request;
 
(iv) the transfer does not violate any restriction on transfer imposed by the Corporation that is enforceable in accordance

with Section 7.8(a); and
 
(v) such other conditions for such transfer as shall be provided for under applicable law have been satisfied.

 
(b) Whenever any transfer of shares shall be made for collateral security and not absolutely, the Corporation shall so record such fact in the entry

of transfer if, when the certificate for such shares is presented to the Corporation for transfer or, if such shares are uncertificated, when the instruction for
registration of transfer thereof is presented to the Corporation, both the transferor and transferee request the Corporation to do so.

 
Section 7.7 Registered Stockholders. Before due presentment for registration of transfer of a certificate representing shares of the Corporation or

of an instruction requesting registration of transfer of uncertificated shares, the Corporation may treat the registered owner as the person exclusively
entitled to inspect for any proper purpose the stock ledger and the other books and records of the Corporation, vote such shares, receive dividends or
notifications with respect to such shares and otherwise exercise all the rights and powers of the owner of such shares, except that a person who is the
beneficial owner of such shares (if held in a voting trust or by a nominee on behalf of such person) may, upon providing documentary evidence of
beneficial ownership of such shares and satisfying such other conditions as are provided under applicable law, may also so inspect the books and records of
the Corporation.

 
Section 7.8 Effect of the Corporation’s Restriction on Transfer.
 
(a) A written restriction on the transfer or registration of transfer of shares of the Corporation or on the amount of shares of the Corporation that

may be owned by any person or group of persons, if permitted by the DGCL and noted conspicuously on the certificate representing such shares or, in the
case of uncertificated shares, contained in a notice, offering circular or prospectus sent by the Corporation to the registered owner of such shares within a
reasonable time prior to or after the issuance or transfer of such shares, may be enforced against the holder of such shares or any successor or transferee of
the holder including an executor, administrator, trustee, guardian or other fiduciary entrusted with like responsibility for the person or estate of the holder.

 
(b) A restriction imposed by the Corporation on the transfer or the registration of shares of the Corporation or on the amount of shares of the

Corporation that may be owned by any person or group of persons, even if otherwise lawful, is ineffective against a person without actual knowledge of
such restriction unless: (i) the shares are certificated and such restriction is noted conspicuously on the certificate; or (ii) the shares are uncertificated and
such restriction was contained in a notice, offering circular or prospectus sent by the Corporation to the registered owner of such shares prior to or within a
reasonable time after the issuance or transfer of such shares.
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Section 7.9 Regulations. The Board shall have power and authority to make such additional rules and regulations, subject to any applicable

requirement of law, as the Board may deem necessary and appropriate with respect to the issue, transfer or registration of transfer of shares of stock or
certificates representing shares. The Board may appoint one or more transfer agents or registrars and may require for the validity thereof that certificates
representing shares bear the signature of any transfer agent or registrar so appointed.

 
Section 7.10 Lock-Up.
 
(a) Subject to Section 7.10(b), the holders (the “Lock-up Holders”) of common stock of the Corporation issued (i) as consideration pursuant to the

merger of FCAC Merger Sub Inc., a Delaware corporation, with and into Sharecare, Inc., a Delaware corporation (the “Sharecare Transaction”) or (ii) to
directors, officers and employees of the Corporation upon the settlement or exercise of restricted stock units, stock options or other equity awards
outstanding as of immediately following the closing of the Sharecare Transaction in respect of awards of Sharecare, Inc. outstanding immediately prior to
the closing of the Sharecare Transaction (excluding, for the avoidance of doubt, the Acquiror Warrants (as defined in the Agreement and Plan of Merger
entered into by and among the Corporation, Sharecare, Inc., and FCAC Merger Sub Inc., dated as of February 12, 2021, as amended from time to time, the
“Merger Agreement”)) (such shares referred to in Section 7.10(a)(ii), the “Sharecare Equity Award Shares”), may not Transfer any Lock-up Shares until
the end of the Lock-up Period (the “Lock-up”).

 
(b) Notwithstanding the provisions set forth in Section 7.10(a), the Lock-up Holders or their respective Permitted Transferees may Transfer the

Lock-up Shares during the Lock-up Period (i) to (A) the Corporation’s officers or directors, (B) any affiliates or family members of the Corporation’s
officers or directors, or (C) the other Lock-up Holders or any direct or indirect partners, members or equity holders of the Lock-up Holders, any affiliates of
the Lock-up Holders or any related investment funds or vehicles controlled or managed by such persons or entities or their respective affiliates; (ii) in the
case of an individual, by gift to a member of the individual’s immediate family or to a trust, the beneficiary of which is a member of the individual’s
immediate family or an affiliate of such person or entity, or to a charitable organization; (iii) in the case of an individual, by virtue of laws of descent and
distribution upon death of the individual; (iv) in the case of an individual, pursuant to a qualified domestic relations order; (v) in connection with any bona
fide mortgage, encumbrance or pledge to a financial institution in connection with any bona fide loan or debt transaction or enforcement thereunder,
including foreclosure thereof; (vi) to the Corporation; or (vii) in connection with a liquidation, merger, stock exchange, reorganization, tender offer
approved by the Board or a duly authorized committee thereof or other similar transaction which results in all of the Corporation’s stockholders having the
right to exchange their shares of common stock for cash, securities or other property subsequent to the closing date of the Sharecare Transaction.

 
(c) Notwithstanding the other provisions set forth in this Section 7.10, the Board may, in its sole discretion, determine to waive, amend, or repeal

the Lock-up obligations set forth herein. In addition, for the avoidance of doubt, to the extent any Lock-up Holders are subject to a more restrictive lock-up
agreement with the Corporation, the terms of such lock-up agreement shall apply.

 
(d) For purposes of this Section 7.10:

 
(i) “Lock-up Period” shall mean the period beginning on the closing date of the Sharecare Transaction and ending on the date that is 180

days after the closing date of the Sharecare Transaction;
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(ii) “Lock-up Shares” shall mean the shares of common stock held by the Lock-up Holders immediately following the closing of the

Sharecare Transaction (other than shares of common stock acquired in the public market or pursuant to a transaction exempt from registration
under the Securities Act of 1933, as amended, pursuant to a subscription agreement where the issuance of common stock occurs on or after the
closing of the Sharecare Transaction) and the Sharecare Equity Award Shares;

 
(iii) “Permitted Transferees” shall mean, prior to the expiration of the Lock-up Period, any person or entity to whom such Lock-up

Holder is permitted to transfer such shares of common stock prior to the expiration of the Lock-up Period pursuant to Section 7.10(b); and
 
(iv) “Transfer” shall mean the (A) sale or assignment of, offer to sell, contract or agreement to sell, hypothecate, pledge, grant of any

option to purchase or otherwise dispose of or agreement to dispose of, directly or indirectly, or establishment or increase of a put equivalent
position or liquidation with respect to or decrease of a call equivalent position within the meaning of Section 16 of the Exchange Act with respect
to, any security, (B) entry into any swap or other arrangement that transfers to another, in whole or in part, any of the economic consequences of
ownership of any security, whether any such transaction is to be settled by delivery of such securities, in cash or otherwise, or (C) public
announcement of any intention to effect any transaction specified in clause (A) or (B).

 
ARTICLE VIII

INDEMNIFICATION
 
Section 8.1 Right to Indemnification. To the fullest extent permitted by applicable law, as the same exists or may hereafter be amended, the

Corporation shall indemnify and hold harmless each person who was or is made a party or is threatened to be made a party to or is otherwise involved in
any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), by
reason of the fact that he or she is or was a director or officer of the Corporation or, while a director or officer of the Corporation, is or was serving at the
request of the Corporation as a director, officer, employee or agent of another corporation or of a partnership, joint venture, trust, other enterprise or
nonprofit entity, including service with respect to an employee benefit plan (hereinafter an “Indemnitee”), whether the basis of such proceeding is alleged
action in an official capacity as a director, officer, employee or agent, or in any other capacity while serving as a director, officer, employee or agent,
against all liability and loss suffered and expenses (including, without limitation, attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and
amounts paid in settlement) reasonably incurred by such Indemnitee in connection with such proceeding; provided, however, that, except as provided
in Section 8.3 with respect to proceedings to enforce rights to indemnification, the Corporation shall indemnify an Indemnitee in connection with a
proceeding (or part thereof) initiated by such Indemnitee only if such proceeding (or part thereof) was authorized by the Board.

 
Section 8.2 Right to Advancement of Expenses. In addition to the right to indemnification conferred in Section 8.1, an Indemnitee shall also

have the right to be paid by the Corporation to the fullest extent not prohibited by applicable law the expenses (including, without limitation, attorneys’
fees) incurred in defending or otherwise participating in any such proceeding in advance of its final disposition (hereinafter an “advancement of
expenses”); provided, however, that, if the DGCL requires, an advancement of expenses incurred by an Indemnitee in his or her capacity as a director or
officer of the Corporation (and not in any other capacity in which service was or is rendered by such Indemnitee, including, without limitation, service to an
employee benefit plan) shall be made only upon the Corporation’s receipt of an undertaking (hereinafter an “undertaking”), by or on behalf of such
Indemnitee, to repay all amounts so advanced if it shall ultimately be determined that such Indemnitee is not entitled to be indemnified under
this Article VIII or otherwise.
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Section 8.3 Right of Indemnitee to Bring Suit. If a claim under Section 8.1 or Section 8.2 is not paid in full by the Corporation within 60 days

after a written claim therefor has been received by the Corporation, except in the case of a claim for an advancement of expenses, in which case the
applicable period shall be 20 days, the Indemnitee may at any time thereafter bring suit against the Corporation to recover the unpaid amount of the claim.
If successful in whole or in part in any such suit, or in a suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an
undertaking, the Indemnitee shall also be entitled to be paid the expense of prosecuting or defending such suit. In (a) any suit brought by the Indemnitee to
enforce a right to indemnification hereunder (but not in a suit brought by an Indemnitee to enforce a right to an advancement of expenses) it shall be a
defense that, and (b) in any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the
Corporation shall be entitled to recover such expenses upon a final judicial decision from which there is no further right to appeal (hereinafter a “final
adjudication”) that, the Indemnitee has not met any applicable standard for indemnification set forth in the DGCL. Neither the failure of the Corporation
(including its directors who are not parties to such action, a committee of such directors, independent legal counsel, or its stockholders) to have made a
determination prior to the commencement of such suit that indemnification of the Indemnitee is proper in the circumstances because the Indemnitee has
met the applicable standard of conduct set forth in the DGCL, nor an actual determination by the Corporation (including a determination by its directors
who are not parties to such action, a committee of such directors, independent legal counsel, or its stockholders) that the Indemnitee has not met such
applicable standard of conduct, shall create a presumption that the Indemnitee has not met the applicable standard of conduct or, in the case of such a suit
brought by the Indemnitee, shall be a defense to such suit. In any suit brought by the Indemnitee to enforce a right to indemnification or to an advancement
of expenses hereunder, or by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the burden of proving that the
Indemnitee is not entitled to be indemnified, or to such advancement of expenses, under this Article VIII or otherwise shall be on the Corporation.

 
Section 8.4 Non-Exclusivity of Rights. The rights provided to any Indemnitee pursuant to this Article VIII shall not be exclusive of any other

right, which such Indemnitee may have or hereafter acquire under applicable law, the Certificate of Incorporation, these Bylaws, an agreement, a vote of
stockholders or disinterested directors, or otherwise.

 
Section 8.5 Insurance. The Corporation may maintain insurance, at its expense, to protect itself and/or any director, officer, employee or agent of

the Corporation or another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the
Corporation would have the power to indemnify such person against such expense, liability or loss under the DGCL.

 
Section 8.6 Indemnification of Other Persons. This Article VIII shall not limit the right of the Corporation to the extent and in the manner

authorized or permitted by law to indemnify and to advance expenses to persons other than Indemnitees. Without limiting the foregoing, the Corporation
may, to the extent authorized from time to time by the Board, grant rights to indemnification and to the advancement of expenses to any employee or agent
of the Corporation and to any other person who is or was serving at the request of the Corporation as a director, officer, employee or agent of another
corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee benefit plan, to the fullest extent of the
provisions of this Article VIII with respect to the indemnification and advancement of expenses of Indemnitees under this Article VIII.

 
Section 8.7 Amendments. Any repeal or amendment of this Article VIII by the Board or the stockholders of the Corporation or by changes in

applicable law, or the adoption of any other provision of these Bylaws inconsistent with this Article VIII, will, to the extent permitted by applicable law, be
prospective only (except to the extent such amendment or change in applicable law permits the Corporation to provide broader indemnification rights to
Indemnitees on a retroactive basis than permitted prior thereto), and will not in any way diminish or adversely affect any right or protection existing
hereunder in respect of any act or omission occurring prior to such repeal or amendment or adoption of such inconsistent provision; provided, however, that
amendments or repeals of this Article VIII shall require the affirmative vote of the stockholders holding at least 66.7% of the voting power of all
outstanding shares of capital stock of the Corporation.
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Section 8.8 Certain Definitions. For purposes of this Article VIII, (a) references to “other enterprise” shall include any employee benefit plan;

(b) references to “fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan; (c) references to “serving at the
request of the Corporation” shall include any service that imposes duties on, or involves services by, a person with respect to any employee benefit plan,
its participants, or beneficiaries; and (d) a person who acted in good faith and in a manner such person reasonably believed to be in the interest of the
participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a manner “not opposed to the best interest of the Corporation”
for purposes of Section 145 of the DGCL.

 
Section 8.9 Contract Rights. The rights provided to Indemnitees pursuant to this Article VIII shall be contract rights and such rights shall

continue as to an Indemnitee who has ceased to be a director, officer, agent or employee and shall inure to the benefit of the Indemnitee’s heirs, executors
and administrators.

 
Section 8.10 Severability. If any provision or provisions of this Article VIII shall be held to be invalid, illegal or unenforceable for any reason

whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Article VIII shall not in any way be affected or impaired thereby;
and (b) to the fullest extent possible, the provisions of this Article VIII (including, without limitation, each such portion of this Article VIII containing any
such provision held to be invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested by the provision held invalid,
illegal or unenforceable.

 
ARTICLE IX

MISCELLANEOUS
 
Section 9.1 Place of Meetings. If the place of any meeting of stockholders, the Board or committee of the Board for which notice is required

under these Bylaws is not designated in the notice of such meeting, such meeting shall be held at the principal business office of the Corporation; provided,
however, if the Board has, in its sole discretion, determined that a meeting shall not be held at any place, but instead shall be held by means of remote
communication pursuant to Section 9.5 hereof, then such meeting shall not be held at any place.

 
Section 9.2 Fixing Record Dates.
 
(a) In order that the Corporation may determine the stockholders entitled to notice of any meeting of stockholders or any adjournment thereof, the

Board may fix a record date, which shall not precede the date upon which the resolution fixing the record date is adopted by the Board, and which record
date shall not be more than 60 nor less than 10 days before the date of such meeting. If the Board so fixes a date, such date shall also be the record date for
determining the stockholders entitled to vote at such meeting unless the Board determines, at the time it fixes such record date, that a later date on or before
the date of the meeting shall be the date for making such determination. If no record date is fixed by the Board, the record date for determining
stockholders entitled to notice of and to vote at a meeting of stockholders shall be at the close of business on the business day next preceding the day on
which notice is given, or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held. A
determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting;
provided, however, that the Board may fix a new record date for the adjourned meeting, and in such case shall also fix as the record date for stockholders
entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote in accordance with
the foregoing provisions of this Section 9.2(a) at the adjourned meeting.
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(b) In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of

any rights or the stockholders entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for the purpose of any other
lawful action, the Board may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted, and
which record date shall be not more than 60 days prior to such action. If no record date is fixed, the record date for determining stockholders for any such
purpose shall be at the close of business on the day on which the Board adopts the resolution relating thereto.

 
Section 9.3 Notice.
 
(a) Notice to Directors. Whenever under applicable law, the Certificate of Incorporation or these Bylaws notice is required to be given to any

director, such notice shall be given either (i) in writing and sent by mail, or by a nationally recognized delivery service, (ii) by means of facsimile
telecommunication or other form of electronic transmission, or (iii) by oral notice given personally or by telephone. A notice to a director will be deemed
given as follows: (i) if given by hand delivery, orally, or by telephone, when actually received by the director, (ii) if sent through the United States mail,
when deposited in the United States mail, with postage and fees thereon prepaid, addressed to the director at the director’s address appearing on the records
of the Corporation, (iii) if sent for next day delivery by a nationally recognized overnight delivery service, when deposited with such service, with fees
thereon prepaid, addressed to the director at the director’s address appearing on the records of the Corporation, (iv) if sent by facsimile telecommunication,
when sent to the facsimile transmission number for such director appearing on the records of the Corporation, (v) if sent by electronic mail, when sent to
the electronic mail address for such director appearing on the records of the Corporation, or (vi) if sent by any other form of electronic transmission, when
sent to the address, location or number (as applicable) for such director appearing on the records of the Corporation.

 
(b) Notice to Stockholders. Whenever under applicable law, the Certificate of Incorporation or these Bylaws notice is required to be given to any

stockholder, such notice may be given (i) in writing and sent either by hand delivery, through the United States mail, or by a nationally recognized
overnight delivery service for next day delivery, or (ii) by means of a form of electronic transmission consented to by the stockholder, to the extent
permitted by, and subject to the conditions set forth in Section 232 of the DGCL. A notice to a stockholder shall be deemed given as follows: (i) if given by
hand delivery, when actually received by the stockholder, (ii) if sent through the United States mail, when deposited in the United States mail, with postage
and fees thereon prepaid, addressed to the stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, (iii) if sent for next
day delivery by a nationally recognized overnight delivery service, when deposited with such service, with fees thereon prepaid, addressed to the
stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, and (iv) if given by a form of electronic transmission consented
to by the stockholder to whom the notice is given and otherwise meeting the requirements set forth above, (A) if by facsimile transmission, when directed
to a number at which the stockholder has consented to receive notice, (B) if by electronic mail, when directed to an electronic mail address at which the
stockholder has consented to receive notice, (C) if by a posting on an electronic network together with separate notice to the stockholder of such specified
posting, upon the later of (1) such posting and (2) the giving of such separate notice, and (D) if by any other form of electronic transmission, when directed
to the stockholder. A stockholder may revoke such stockholder’s consent to receiving notice by means of electronic communication by giving written
notice of such revocation to the Corporation. Any such consent shall be deemed revoked if (1) the Corporation is unable to deliver by electronic
transmission two consecutive notices given by the Corporation in accordance with such consent and (2) such inability becomes known to the Secretary or
an Assistant Secretary or to the Corporation’s transfer agent, or other person responsible for the giving of notice; provided, however, the inadvertent failure
to treat such inability as a revocation shall not invalidate any meeting or other action.
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(c) Electronic Transmission. “Electronic transmission” means any form of communication, not directly involving the physical transmission of

paper, that creates a record that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced in paper form by such a
recipient through an automated process, including but not limited to transmission by telex, facsimile telecommunication, electronic mail, telegram and
cablegram.

 
(d) Notice to Stockholders Sharing Same Address. Without limiting the manner by which notice otherwise may be given effectively by the

Corporation to stockholders, any notice to stockholders given by the Corporation under any provision of the DGCL, the Certificate of Incorporation or
these Bylaws shall be effective if given by a single written notice to stockholders who share an address if consented to by the stockholders at that address to
whom such notice is given. A stockholder may revoke such stockholder’s consent by delivering written notice of such revocation to the Corporation. Any
stockholder who fails to object in writing to the Corporation within 60 days of having been given written notice by the Corporation of its intention to send
such a single written notice shall be deemed to have consented to receiving such single written notice.

 
(e) Exceptions to Notice Requirements. Whenever notice is required to be given, under the DGCL, the Certificate of Incorporation or these

Bylaws, to any person with whom communication is unlawful, the giving of such notice to such person shall not be required and there shall be no duty to
apply to any governmental authority or agency for a license or permit to give such notice to such person. Any action or meeting that shall be taken or held
without notice to any such person with whom communication is unlawful shall have the same force and effect as if such notice had been duly given. In the
event that the action taken by the Corporation is such as to require the filing of a certificate with the Secretary of State of Delaware, the certificate shall
state, if such is the fact and if notice is required, that notice was given to all persons entitled to receive notice except such persons with whom
communication is unlawful.

 
Whenever notice is required to be given by the Corporation, under any provision of the DGCL, the Certificate of Incorporation or these Bylaws, to

any stockholder to whom (1) notice of two consecutive annual meetings of stockholders and all notices of stockholder meetings or of the taking of action
by written consent of stockholders without a meeting to such stockholder during the period between such two consecutive annual meetings, or (2) all, and
at least two payments (if sent by first-class mail) of dividends or interest on securities during a 12-month period, have been mailed addressed to such
stockholder at such stockholder’s address as shown on the records of the Corporation and have been returned undeliverable, the giving of such notice to
such stockholder shall not be required. Any action or meeting that shall be taken or held without notice to such stockholder shall have the same force and
effect as if such notice had been duly given. If any such stockholder shall deliver to the Corporation a written notice setting forth such stockholder’s then
current address, the requirement that notice be given to such stockholder shall be reinstated. In the event that the action taken by the Corporation is such as
to require the filing of a certificate with the Secretary of State of Delaware, the certificate need not state that notice was not given to persons to whom
notice was not required to be given pursuant to Section 230(b) of the DGCL. The exception in subsection (1) of the first sentence of this paragraph to the
requirement that notice be given shall not be applicable to any notice returned as undeliverable if the notice was given by electronic transmission.
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Section 9.4 Waiver of Notice. Whenever any notice is required to be given under applicable law, the Certificate of Incorporation, or these

Bylaws, a written waiver of such notice, signed before or after the date of such meeting by the person or persons entitled to said notice, or a waiver by
electronic transmission by the person entitled to said notice, shall be deemed equivalent to such required notice. All such waivers shall be kept with the
books of the Corporation. Attendance at a meeting shall constitute a waiver of notice of such meeting, except where a person attends for the express
purpose of objecting to the transaction of any business on the ground that the meeting was not lawfully called or convened.

 
Section 9.5 Meeting Attendance via Remote Communication Equipment.
 
(a) Stockholder Meetings. If authorized by the Board in its sole discretion, and subject to such guidelines and procedures as the Board may adopt,

stockholders entitled to vote at such meeting and proxy holders not physically present at a meeting of stockholders may, by means of remote
communication:

 
(i) participate in a meeting of stockholders; and
 
(ii) be deemed present in person and vote at a meeting of stockholders, whether such meeting is to be held at a designated place or solely

by means of remote communication; provided, that (A) the Corporation shall implement reasonable measures to verify that each person deemed
present and permitted to vote at the meeting by means of remote communication is a stockholder or proxy holder, (B) the Corporation shall
implement reasonable measures to provide such stockholders and proxy holders a reasonable opportunity to participate in the meeting and, if
entitled to vote, to vote on matters submitted to the applicable stockholders, including an opportunity to read or hear the proceedings of the
meeting substantially concurrently with such proceedings, and (C) if any stockholder or proxy holder votes or takes other action at the meeting by
means of remote communication, a record of such votes or other action shall be maintained by the Corporation.
 
(b) Board Meetings. Unless otherwise restricted by applicable law, the Certificate of Incorporation or these Bylaws, members of the Board or any

committee thereof may participate in a meeting of the Board or any committee thereof by means of conference telephone or other communications
equipment by means of which all persons participating in the meeting can hear each other. Such participation in a meeting shall constitute presence in
person at the meeting, except where a person participates in the meeting for the express purpose of objecting to the transaction of any business on the
ground that the meeting was not lawfully called or convened.

 
Section 9.6 Dividends. The Board may from time to time declare, and the Corporation may pay, dividends (payable in cash, property or shares of

the Corporation’s capital stock) on the Corporation’s outstanding shares of capital stock, subject to applicable law and the Certificate of Incorporation.
 
Section 9.7 Reserves. The Board may set apart out of the funds of the Corporation available for dividends a reserve or reserves for any proper

purpose and may abolish any such reserve.
 
Section 9.8 Contracts and Negotiable Instruments. Except as otherwise provided by applicable law, the Certificate of Incorporation or these

Bylaws, any contract, bond, deed, lease, mortgage or other instrument may be executed and delivered in the name and on behalf of the Corporation by such
officer or officers or other employee or employees of the Corporation as the Board may from time to time authorize. Such authority may be general or
confined to specific instances as the Board may determine. The Chairman of the Board, the Chief Executive Officer, the President, the Chief Financial
Officer, the Treasurer or any Vice President may execute and deliver any contract, bond, deed, lease, mortgage or other instrument in the name and on
behalf of the Corporation. Subject to any restrictions imposed by the Board, the Chairman of the Board Chief Executive Officer, President, the Chief
Financial Officer, the Treasurer or any Vice President may delegate powers to execute and deliver any contract, bond, deed, lease, mortgage or other
instrument in the name and on behalf of the Corporation to other officers or employees of the Corporation under such person’s supervision and authority, it
being understood, however, that any such delegation of power shall not relieve such officer of responsibility with respect to the exercise of such delegated
power.
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Section 9.9 Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board.
 
Section 9.10 Seal. The Board may adopt a corporate seal, which shall be in such form as the Board determines. The seal may be used by causing it

or a facsimile thereof to be impressed, affixed or otherwise reproduced.
 
Section 9.11 Books and Records. The books and records of the Corporation may be kept within or outside the State of Delaware at such place or

places as may from time to time be designated by the Board.
 
Section 9.12 Resignation. Any director, committee member or officer may resign by giving notice thereof in writing or by electronic transmission

to the Chairman of the Board, the Chief Executive Officer, the President or the Secretary. The resignation shall take effect at the time specified therein, or at
the time of receipt of such notice if no time is specified or the specified time is earlier than the time of such receipt. Unless otherwise specified therein, the
acceptance of such resignation shall not be necessary to make it effective.

 
Section 9.13 Surety Bonds. Such officers, employees and agents of the Corporation (if any) as the Chairman of the Board, Chief Executive

Officer, President or the Board may direct, from time to time, shall be bonded for the faithful performance of their duties and for the restoration to the
Corporation, in case of their death, resignation, retirement, disqualification or removal from office, of all books, papers, vouchers, money and other
property of whatever kind in their possession or under their control belonging to the Corporation, in such amounts and by such surety companies as the
Chairman of the Board, Chief Executive Officer, President or the Board may determine. The premiums on such bonds shall be paid by the Corporation and
the bonds so furnished shall be in the custody of the Secretary.

 
Section 9.14 Securities of Other Corporations. Powers of attorney, proxies, waivers of notice of meeting, consents in writing and other

instruments relating to securities owned by the Corporation may be executed in the name of and on behalf of the Corporation by the Chairman of the
Board, Chief Executive Officer, President, any Vice President or any officers authorized by the Board. Any such officer, may, in the name of and on behalf
of the Corporation, take all such action as any such officer may deem advisable to vote in person or by proxy at any meeting of security holders of any
corporation in which the Corporation may own securities, or to consent in writing, in the name of the Corporation as such holder, to any action by such
corporation, and at any such meeting or with respect to any such consent shall possess and may exercise any and all rights and power incident to the
ownership of such securities and which, as the owner thereof, the Corporation might have exercised and possessed. The Board may from time to time
confer like powers upon any other person or persons.

 
Section 9.15 Amendments. The Board shall have the power to adopt, amend, alter or repeal the Bylaws. The affirmative vote of a majority of the

Board shall be required to adopt, amend, alter or repeal the Bylaws. The Bylaws also may be adopted, amended, altered or repealed by the stockholders;
provided, however, that in addition to any vote of the holders of any class or series of capital stock of the Corporation required by applicable law or the
Certificate of Incorporation, the affirmative vote of the holders of at least a majority of the voting power (except as otherwise provided in Section 8.7) of all
outstanding shares of capital stock of the Corporation entitled to vote generally in the election of directors, voting together as a single class, shall be
required for the stockholders to adopt, amend, alter or repeal the Bylaws.
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Exhibit 4.1
 

NUMBER [________] [________] SHARES
 COMMON STOCK
 SEE REVERSE FOR CERTAIN DEFINITIONS
 CUSIP [________]

 
SHARECARE, INC.

 
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE

COMMON STOCK
 

This Certifies that
 
is the owner of
 
FULLY PAID AND NON-ASSESSABLE SHARES OF THE PAR VALUE OF $0.0001 EACH OF THE COMMON STOCK OF
 

SHARECARE, INC.
(THE “CORPORATION”)

 
transferable on the books of the Corporation in person or by duly authorized attorney upon surrender of this certificate properly endorsed.
 
This certificate is not valid unless countersigned by the Transfer Agent and registered by the Registrar.
 
Witness the seal of the Corporation and the facsimile signatures of its duly authorized officers.
 

   
Chief Executive Officer [Corporate Seal] Delaware Secretary

 

 



 
SHARECARE, INC.

 
The Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional
or other special rights of each class of stock or series thereof of the Corporation and the qualifications, limitations, or restrictions of such preferences and/or
rights. This certificate and the shares represented thereby are issued and shall be held subject to all the provisions of the Corporation’s Fourth Amended and
Restated Certificate of Incorporation and all amendments thereto and resolutions of the Board of Directors providing for the issue of securities (copies of
which may be obtained from the secretary of the Corporation), to all of which the holder of this certificate by acceptance hereof assents. The following
abbreviations, when used in the inscription on the face of this certificate, shall be construed as though they were written out in full according to applicable
laws or regulations:
 
TEN COM — as tenants in common UNIF GIFT MIN ACT —  Custodian  
TEN ENT — as tenants by the entireties   (Cust)  (Minor)
 
JT TEN — as joint tenants with right of

survivorship and not as tenants in
common

  under Uniform Gifts to Minors Act

     (State)
 
Additional abbreviations may also be used though not in the above list.
For value received, hereby sells, assigns and transfers unto
 

(PLEASE INSERT SOCIAL SECURITY OR OTHER IDENTIFYING NUMBER(S) OF ASSIGNEE(S))
 

(PLEASE PRINT OR TYPEWRITE NAME(S) AND ADDRESS(ES), INCLUDING ZIP CODE, OF ASSIGNEE(S))
 

shares of the capital stock represented by the within Certificate, and hereby irrevocably constitutes and appoints Attorney to transfer the said stock on the
books of the within named Corporation with full power of substitution in the premises.
 
Dated:
NOTICE:  THE SIGNATURE(S) TO THIS ASSIGNMENT MUST CORRESPOND WITH THE NAME AS WRITTEN UPON THE FACE OF THE
CERTIFICATE IN EVERY PARTICULAR, WITHOUT ALTERATION OR ENLARGEMENT OR ANY CHANGE WHATEVER.
 
Signature(s) Guaranteed:  
By:  
 
THE SIGNATURE(S) MUST BE GUARANTEED BY AN ELIGIBLE GUARANTOR INSTITUTION (BANKS, STOCKBROKERS, SAVINGS AND
LOAN ASSOCIATIONS AND CREDIT UNIONS WITH MEMBERSHIP IN AN APPROVED SIGNATURE GUARANTEE MEDALLION PROGRAM,
PURSUANT TO S.E.C. RULE 17Ad-15 (OR ANY SUCCESSOR RULE).
 
 
 
 

 



Exhibit 4.3
 

EARNOUT ESCROW AGREEMENT
 

This EARNOUT ESCROW AGREEMENT (this “Agreement”) is made and entered into as of July 1, 2021, by and among Falcon Capital
Acquisition Corp., a Delaware corporation (“PubCo”), Colin Daniel, solely in his capacity as the stockholder representative (acting on behalf of the
Stockholder Earnout Group and not in his personal capacity) (together with any successor appointed in accordance with the Merger Agreement (as defined
herein), the “Stockholder Representative”), Falcon Equity Investors LLC, a Delaware limited liability company (the “Sponsor”, and together with PubCo
and the Stockholder Representative, sometimes referred to individually as a “Party” or collectively as the “Parties”), and Continental Stock Transfer &
Trust Company, as escrow agent (the “Earnout Escrow Agent”). Capitalized terms used but not defined herein shall have the meanings ascribed to such
terms in the Merger Agreement (as defined herein).

 
WHEREAS, Sharecare, Inc., a Delaware corporation, PubCo, FCAC Merger Sub, Inc., a Delaware corporation, and the Stockholder

Representative (solely in his capacity as such) have entered into that certain Agreement and Plan of Merger, dated as of February 12, 2021 (together with
all exhibits, schedules and annexes thereto, as amended, modified or supplemented from time to time in accordance with its terms, the “Merger
Agreement”), pursuant to which the parties thereto have agreed to establish an escrow arrangement for the purposes set forth therein;

 
WHEREAS, in accordance with Section 3.7 of the Merger Agreement, the Sponsor shall deliver the Sponsor Earnout Shares (as defined herein)

and PubCo shall deliver the Stockholder Earnout Shares (as defined herein) into an escrow account (the “Escrow Account”) to be held in accordance with
the terms of the Merger Agreement and this Agreement and shall be released by the Earnout Escrow Agent only upon the occurrence of certain triggering
events as specifically set forth in this Agreement and pursuant to Section 3.7 of the Merger Agreement;

 
WHEREAS, pursuant to Section 11.16 of the Merger Agreement, the Stockholder Representative is appointed as the representative, true and

lawful attorney-in-fact and agent for all of the Company Stockholders for all purposes set forth therein; and
 
WHEREAS, the Parties desire to constitute and appoint the Earnout Escrow Agent as escrow agent hereunder, and the Earnout Escrow Agent is

willing to assume and perform the duties and obligations of the escrow agent pursuant to the terms and conditions set forth herein.
 
NOW THEREFORE, in consideration of the foregoing and of the mutual covenants hereinafter set forth, the Parties agree as follows:
 

1. Appointment.
 

(a) The Parties hereby appoint the Earnout Escrow Agent as their escrow agent to hold the Earnout Shares and any Escrowed Dividends (as
defined herein) received by the Earnout Escrow Agent pursuant to Section 2(f) in escrow for the Stockholder Representative and the
Sponsor and to administer and disburse the Earnout Shares and the Escrowed Dividends and otherwise for the purposes set forth herein,
and the Earnout Escrow Agent hereby accepts such appointment under the express terms and conditions set forth herein.

 

 



 

 
(b) Prior to or in connection with the dissolution of the Sponsor, the Sponsor shall designate a representative to act on behalf of the Sponsor,

all on terms reasonably acceptable to the other Parties (any such Person so appointed, the “Sponsor Representative”).
 
2. Deposit, Delivery and Receipt of Earnout Shares; Other Actions.
 

(a) At the Closing and (i) immediately prior to the Effective Time, the Sponsor will deliver, or cause to be delivered 1,713,000 shares of
Acquiror Class B Common Stock, as may be adjusted for any stock split, reverse stock split, recapitalization, reclassification,
reorganization, exchange, subdivision or combination (including the Sponsor Stock Conversion), which shares shall be allocated to the
Sponsor (the “Sponsor Earnout Shares”), and (ii) immediately following the Effective Time, PubCo will deliver, or cause to be delivered
an amount of shares of PubCo Common Stock, as such shares may be adjusted for any stock split, reverse stock split, recapitalization,
reclassification, reorganization, exchange, subdivision or combination (including the Sponsor Stock Conversion) equal to (A) the total
number of shares of Company Common Stock issued and outstanding as of immediately prior to the Effective Time (including shares of
Company Common Stock issued upon the conversion of Company Preferred Stock described in Section 3.1(a) of the Merger Agreement)
multiplied by (B) the Earnout Ratio, which shares shall be allocated on a Pro Rata Basis among the Stockholder Earnout Group (such
shares, the “Stockholder Earnout Shares” and, the Stockholder Earnout Shares together with the Sponsor Earnout Shares, the “Earnout
Shares”) to the Earnout Escrow Agent electronically through the DTC’s Deposit/Withdrawal At Custodian system to an account
designated by the Earnout Escrow Agent.

 
(b) The Earnout Escrow Agent will hold the Sponsor Earnout Shares in the Escrow Account as a book-entry position registered in the name

of the Sponsor until any portion of the aggregate Sponsor Earnout Shares are to be (i) released to the Sponsor, or (ii) otherwise forfeited
and released to PubCo, in each case, in accordance with the terms of this Agreement and the Merger Agreement.

 
(c) The Earnout Escrow Agent will hold the Stockholder Earnout Shares in the Escrow Account as a book-entry position with a number of

Stockholder Earnout Shares (calculated on a Pro Rata Basis) registered in the name of each member of the Stockholder Earnout Group as
set forth opposite such member’s name on Exhibit A, until any portion of the aggregate Stockholder Earnout Shares are to be (i) released
to each member of the Stockholder Earnout Group on a Pro Rata Basis, or (ii) otherwise forfeited and released to PubCo, in each case, in
accordance with the terms of this Agreement and the Merger Agreement.
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(d) When all or any portion of the Sponsor Earnout Shares and Stockholder Earnout Shares are required to be released under the Merger

Agreement, the Parties shall deliver joint written instructions to the Earnout Escrow Agent in accordance with the security procedures set
forth in Section 11 and executed by each of (i) PubCo, (ii) the Sponsor (or, in the event of a dissolution of the Sponsor, the Sponsor
Representative) and (iii) the Stockholder Representative (a “Release Notice”). The Parties agree that the Earnout Shares shall not be
subject to attachment by any creditor (including any creditor of any party to the Merger Agreement).

 
(e) The Earnout Escrow Agent does not own or have any interest in the Earnout Shares or any Escrowed Dividends, but is serving as escrow

holder, having only possession thereof and agreeing to hold and distribute the Earnout Shares and any Escrowed Dividends in accordance
with the terms and conditions set forth herein.

 
(f) The Parties agree that Sponsor shall retain all voting rights and other shareholder rights with respect to the Sponsor Earnout Shares and

the Stockholder Representative shall retain all voting rights and other shareholder rights with respect to the Stockholder Earnout Shares
(except, in each case, the right to receive any dividends or other distributions paid in respect of such Earnout Shares following the
Closing and prior to the release of such Earnout Shares, which instead shall be governed by the terms of this Agreement) until such
shares are released from the Escrow Account in accordance with the terms of this Agreement and the Merger Agreement. For so long as
the Earnout Shares are held by the Earnout Escrow Agent, the Earnout Escrow Agent shall vote the Earnout Shares solely as directed in
writing by Sponsor (in the case of the Sponsor Earnout Shares) and the Stockholder Representative (in the case of the Stockholder
Earnout Shares). Any dividend or other distributions distributed on any Earnout Shares (collectively the “Escrowed Dividends”) shall be
distributed to the Earnout Escrow Agent, and shall be immediately disbursed by the Earnout Escrow Agent to the same person or entity to
whom such Earnout Shares are to be released in accordance with the terms of this Agreement. For the avoidance of doubt: (i) any release
or distribution of Escrowed Dividends is intended to comply with, and shall be effected in accordance with Rev. Proc. 84-42, 1984-1 C.B.
521 and (ii) any Escrowed Dividends with respect to the Stockholder Earnout Shares shall be allocated among and distributed to the
Stockholder Earnout Group on a Pro Rata Basis.

 
(g) Any cash Escrowed Dividends shall be delivered to the Earnout Escrow Agent to be held in a bank account and be deposited in one or

more non-interest-bearing accounts to be maintained by the Earnout Escrow Agent in the name of the Earnout Escrow Agent at one or
more of the banks listed in Schedule 3 hereto (the “Approved Banks”). The deposit of such Escrowed Dividends in any of the Approved
Banks shall be deemed to be at the direction of the applicable Party entitled to such Escrowed Dividends. At any time and from time to
time, the applicable Party entitled to such Escrowed Dividends may direct the Earnout Escrow Agent, by written instruction, (i) to deposit
such dividends with a specific Approved Bank, (ii) not to deposit any new dividend amount in any Approved Bank as specified in such
written instruction and/or (iii) to withdraw all or any of such dividends that may then be deposited with any Approved Bank specified in
such written instruction. With respect to any such written instruction by the applicable Party entitled to the Escrowed Dividends, the
Earnout Escrow Agent will withdraw such amount specified in such written instruction as soon as reasonably practicable and the Parties
acknowledge and agree that such specified amount remains at the sole risk of the Parties prior to and after such withdrawal. Any amount
so withdrawn may be reinvested or deposited with any other Approved Bank or any Approved Bank instructed by the applicable Party
entitled to the Escrowed Dividends in such written instruction. So long as the Earnout Escrow Agent is holding any amount of the cash
Escrowed Dividends in accordance with this Agreement and absent investment instructions from the applicable Party in accordance with
this Section 2(g) (such amount in respect of which no investment instructions have been received, a “Non-Invested Amount”), the
Earnout Escrow Agent shall deposit the Non-Invested Amount in a non-interest-bearing account with an Approved Bank and such deposit
of the Escrowed Dividend in any of the Approved Banks shall be deemed to be at the direction of the applicable Party entitled to such
Escrowed Dividends.
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(h) The Earnout Escrow Agent shall have no duty, responsibility or obligation to invest any cash Escrowed Dividends or other funds or cash

held by it hereunder other than in accordance with this Section 2.
 

(i) The amounts held in custody by the Earnout Escrow Agent pursuant to this Agreement are at the sole risk of the Parties and, without
limiting the generality of the foregoing, the Earnout Escrow Agent shall have no responsibility or liability for any diminution of the cash
Escrowed Dividends which may result from any deposits made pursuant to this Agreement, including any losses resulting from a default
by an Approved Bank or any other credit losses (whether or not resulting from such default) or other losses on any deposit required to be
liquidated in order to make a payment required hereunder. The Parties acknowledge and agree that the Earnout Escrow Agent is acting
prudently and at their direction when depositing the cash Escrowed Dividends at any Approved Bank, and the Earnout Escrow Agent is
not required to make any further inquiries in respect of any Approved Bank.

 
3. Release Notices.
 

(a) The Earnout Escrow Agent shall disburse the Earnout Shares only in accordance with the Release Notice. Each such Release Notice shall
set forth in reasonable detail the triggering event giving rise to the requested release and the specific release instructions with respect
thereto (including the number of Sponsor Earnout Shares and Stockholder Earnout Shares to be released and the identity of the
person(s) to whom such Earnout Shares should be released).

 
(b) If the Sponsor Earnout Shares are to be released to the Sponsor (as opposed to a release and forfeiture to PubCo), the specified number of

Sponsor Earnout Shares (and the applicable portion of the Escrowed Dividends) shall be released to the Sponsor; provided, that if the
Sponsor has been dissolved, the Sponsor Earnout Shares shall be released to the Persons designated by the Sponsor Representative (in
which case, the Sponsor Representative shall specify in the Release Notice the number of Sponsor Earnout Shares and Escrowed
Dividends each Person shall receive in connection with such release and the Earnout Escrow Agent, the PubCo and the Stockholder
Representative shall have no liability for the accuracy of, or compliance with terms of the Merger Agreement or any other document, of
such instructions).
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(c) If the Stockholder Earnout Shares are to be released to the Stockholder Earnout Group (as opposed to a release and forfeiture to PubCo),

the specified number of Stockholder Earnout Shares (and the applicable portion of the Escrowed Dividends) shall be released to either
(x) the Stockholder Representative in his, her or its capacity as the Stockholder Representative of the Stockholder Earnout Group, or
(y) directly to the members of the Stockholder Earnout Group in accordance with the terms of the Merger Agreement (in which case, the
Stockholder Representative shall specify in the Release Notice the number of Stockholder Earnout Shares and Escrowed Dividends each
member of the Stockholder Earnout Group shall receive in connection with such release and the Earnout Escrow Agent and the Sponsor
shall have no liability for the accuracy of, or compliance with terms of the Merger Agreement or any other document, of such
instructions).

 
(d) If the Merger Agreement requires that all or any portion of the Earnout Shares are to be released and forfeited to PubCo, then the Release

Notice shall specify the number of Earnout Shares to be released and forfeited to PubCo (and the applicable portion of the Escrowed
Dividends).

 
(e) In the event an equitable adjustment is required under Section 4(c), any Release Notice shall also include reasonably detailed information

with respect to such equitable adjustment.
 

(f) During the period from the date of this Agreement until the date upon which all of the Earnout Shares have been released, PubCo, the
Stockholder Representative and the Sponsor (or, following the dissolution of the Sponsor, the Sponsor Representative) agree to promptly
and jointly issue all applicable Release Notices upon the occurrence of each triggering event, as such events are described in the Merger
Agreement (and in accordance with Section 4). For the avoidance of doubt, in the event of a conflict between the terms of this Agreement
and the Merger Agreement, then, as between PubCo, the Sponsor (or the Sponsor Representative) and the Stockholder Representative,
the terms of the Merger Agreement shall control and the aforementioned parties shall use reasonable best efforts to effect an amendment
to this Agreement (including to Section 4).

 
(g) Within two (2) Business Days following the receipt of any Release Notice and subject to the receipt of required documentation for

compliance with applicable anti-money laundering requirements, the Earnout Escrow Agent shall release and deliver to the person or
persons designated in the applicable Release Notice the number of Earnout Shares set forth in such Release Notice by transfer of the
relevant Earnout Shares into the securities accounts designated in such Release Notice.
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(h) The Earnout Escrow Agent shall be entitled to rely upon, and be held harmless for such reliance, on any Release Notice for any action

taken, suffered or omitted to be taken in good faith by it. The Earnout Escrow Agent shall have no obligation to determine whether a
triggering event has occurred or is contemplated to occur under the Merger Agreement, this Agreement (including, without limitation,
under Section 4), or any other document.

 
(i) For purposes of this Agreement, “Business Day” shall mean any day other than a Friday, Saturday, Sunday or any other day on which

commercial banks in New York, New York or the location of the Earnout Escrow Agent’s offices in Section 10 are authorized or required
by law to close.

 
4. Disbursement and Termination.
 

(a) Release of Earnout Shares. The Earnout Shares shall be released and delivered as follows:
 

(i) (A) one-half of the Stockholder Earnout Shares will be released from the Escrow Account, and distributed to each member of
the Stockholder Earnout Group on a Pro Rata Basis and (B) one-half of the Sponsor Earnout Shares will be released from the
Escrow Account and distributed to the Sponsor, in each case, in accordance with Section 3.7(b)(ii) of the Merger Agreement
upon receipt of the applicable Release Notice by the Earnout Escrow Agent, if, on or prior to the fifth (5th) anniversary of the
Closing Date: (x) the VWAP of shares of PubCo Common Stock equals or exceeds $12.50 per share for twenty (20) of any thirty
(30) consecutive trading days commencing after the Closing on Nasdaq or any other national securities exchange, as applicable,
or (y) if PubCo consummates a transaction which results in the stockholders of PubCo having the right to exchange their shares
for cash, securities or other property having a value equaling or exceeding $12.50 per share (for any non-cash proceeds, as
determined based on the agreed valuation set forth in the applicable definitive agreements for such transaction or, in the absence
of such valuation, as determined in good faith by the PubCo Board);

 
(ii) (A) one-half of the Stockholder Earnout Shares will be released from the Escrow Account, and distributed to each member of

the Stockholder Earnout Group on a Pro Rata Basis and (B) one-half of the Sponsor Earnout Shares will be released from the
Escrow Account and distributed to the Sponsor, in each case, in accordance with Section 3.7(b)(ii) of the Merger Agreement
upon receipt of the applicable Release Notice by the Earnout Escrow Agent, if, on or prior to the fifth (5th) anniversary of the
Closing Date: (x) the VWAP of shares of PubCo Common Stock equals or exceeds $15.00 per share for twenty (20) of any thirty
(30) consecutive trading days commencing after the Closing on Nasdaq or any other national securities exchange, as applicable,
or (y) if PubCo consummates a transaction which results in the stockholders of PubCo having the right to exchange their shares
for cash, securities or other property having a value equaling or exceeding $15.00 per share (for any non-cash proceeds, as
determined based on the agreed valuation set forth in the applicable definitive agreements for such transaction or, in the absence
of such valuation, as determined in good faith by PubCo Board);
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(iii) if the conditions set forth in either Sections 3.7(c)(i) or (ii) of the Merger Agreement have not been satisfied following the fifth

(5th) anniversary of the Closing Date, any Earnout Shares remaining in the Escrow Account shall be automatically released to
PubCo for cancellation and neither the members of the Stockholder Earnout Group nor the Sponsor shall have any right to
receive such Earnout Shares or any benefit therefrom; and

 
(iv) for the avoidance of doubt, if the condition for more than one triggering event is met pursuant to Section 3.7(c) of the Merger

Agreement, then all of the Earnout Shares to be released and distributed in connection with each such triggering event shall be
released and delivered to the Sponsor and the members of the Stockholder Earnout Group in accordance with Section 3.7 of the
Merger Agreement.

 
(b) Escrow Termination Date. Subject to the provisions of Section 8, this Agreement shall terminate after all of the Earnout Shares and

Escrowed Dividends have been released from the Escrow Account.
 

(c) Adjustment. The PubCo Common Stock price targets set forth in Section 3.7(a) and Section 3.7(b) of the Merger Agreement and the
number of shares of PubCo Common Stock to be issued and released pursuant to Section 3.7(a) and Section 3.7(b) of the Merger
Agreement shall be equitably adjusted for any stock dividend, subdivision, reclassification, recapitalization, split, combination or
exchange of shares, or any similar event (including the Sponsor Stock Conversion) affecting the PubCo Common Stock after the date of
this Agreement.

 
(d) Records. The Earnout Escrow Agent shall keep proper books of record and account in which full and correct entries shall be made of all

release activity in the Escrow Account.
 
5. Earnout Escrow Agent.
 

(a) The Earnout Escrow Agent shall have only those duties as are specifically and expressly provided herein, which shall be deemed purely
ministerial in nature, and no other duties shall be implied. The Earnout Escrow Agent shall not have any fiduciary, partnership or joint
venture relationship with any Party or any other person or entity arising out of or in connection with this Agreement.
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(b) The Earnout Escrow Agent shall not be responsible for, nor chargeable with, knowledge of, nor have any requirements to comply with,

the terms and conditions of any other agreement, instrument or document among the Parties, in connection herewith, if any, including
without limitation the Merger Agreement, nor shall the Earnout Escrow Agent be required to determine if any person or entity has
complied with any such agreements, nor shall any additional obligations of the Earnout Escrow Agent be inferred from the terms of such
agreements, even though reference thereto may be made in this Agreement. In the event of any conflict between the terms and provisions
of this Agreement, those of the Merger Agreement, any schedule or exhibit attached to this Agreement, or any other agreement among
the Parties, the terms and conditions of this Agreement shall govern and control in all respects relating to the Earnout Escrow Agent, but
in every other respect involving the parties and beneficiaries of any such other agreement, the other agreement shall control.

 
(c) The Earnout Escrow Agent may rely upon, and shall not be liable for acting or refraining from acting upon, any Release Notice or other

written notice, document, instruction or request furnished to it hereunder and reasonably believed by it to be genuine and to have been
signed or presented by the proper Party or Parties without inquiry and without requiring substantiating evidence of any kind. The Earnout
Escrow Agent shall not be liable to any Party, any beneficiary, or other person or entity for refraining from acting upon any Release
Notice or other written notice, document, instruction or request furnished to it hereunder setting forth, claiming, containing, objecting to,
or related to the transfer or distribution of the Earnout Shares, or any portion thereof, unless such Release Notice or other written notice,
document, instruction or notice shall have been delivered to the Earnout Escrow Agent in accordance with Section 11 below and the
Earnout Escrow Agent has been able to satisfy any applicable security procedures as may be required hereunder and as set forth in
Section 11. The Earnout Escrow Agent shall not be under any duty to inquire into or investigate the validity, accuracy or content of any
such document, notice, instruction or request. The Earnout Escrow Agent shall have no duty to solicit any receipt of Earnout Shares
which may be due to it or the Escrow Account, nor shall the Earnout Escrow Agent have any duty or obligation to confirm or verify the
accuracy or correctness of any number of Earnout Shares deposited with it hereunder.

 
(d) The Earnout Escrow Agent shall not be liable for any action taken, suffered or omitted to be taken by it in good faith except to the extent

that a final adjudication of a court of competent jurisdiction determines that the Earnout Escrow Agent’s fraud, gross negligence or
willful misconduct was the primary cause of any loss to either Party. The Earnout Escrow Agent may execute any of its powers and
perform any of its duties hereunder directly or through affiliates or agents, and the Earnout Escrow Agent shall not be liable for any
action taken, suffered or omitted to be taken by any such attorney or agent in good faith, absent fraud, gross negligence, bad faith or
willful misconduct (each as determined by a final, nonappealable judgment of a court of competent jurisdiction) in the selection and
continued employment thereof. The Earnout Escrow Agent may consult with counsel, accountants and other skilled persons to be selected
and retained by it. The Earnout Escrow Agent shall not be liable for any action taken, suffered or omitted to be taken by it in accordance
with, or in reasonable reliance upon, the advice or opinion of any such counsel, accountants or other skilled persons. In the event that the
Earnout Escrow Agent shall be uncertain or believe there is some ambiguity as to its duties or rights hereunder or shall receive
instructions, claims or demands from any Party which, in its opinion, conflict with any of the provisions of this Agreement, it shall be
entitled to refrain from taking any action, and its sole obligation shall be to keep safely all property held in escrow until it shall be given a
direction in writing by the Parties which eliminates such ambiguity or uncertainty to the satisfaction of Earnout Escrow Agent or by a
final and non-appealable order or judgment of a court of competent jurisdiction. To the extent practicable, the Parties agree to pursue any
redress or recourse in connection with any dispute arising under the Merger Agreement (other than with respect to a dispute involving the
Earnout Escrow Agent) without making the Earnout Escrow Agent a party to the same. Anything in this Agreement to the contrary
notwithstanding, in no event shall the Earnout Escrow Agent be liable for special, incidental, punitive, indirect or consequential loss or
damage of any kind whatsoever (including but not limited to lost profits), even if the Earnout Escrow Agent has been advised of the
likelihood of such loss or damage and regardless of the form of action.
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6. Succession.
 

(a) The Earnout Escrow Agent may resign and be discharged from its duties or obligations hereunder by giving thirty (30) days advance
notice (pursuant to Section 10) in writing of such resignation to the Parties specifying a date when such resignation shall take effect. By
delivery of joint written instructions by the Parties to the Earnout Escrow Agent, the Parties shall have the right to terminate their
appointment of the Earnout Escrow Agent, or successor escrow agent, as Earnout Escrow Agent, upon thirty (30) days’ notice to the
Earnout Escrow Agent. If the Earnout Escrow Agent shall resign, be removed or otherwise become incapable of acting, the Parties shall
appoint a successor to be the Earnout Escrow Agent. If the Parties have failed to appoint a successor escrow agent prior to the expiration
of thirty (30) days after giving notice of such removal or following the receipt of the notice of resignation or incapacity, the Earnout
Escrow Agent may petition any court of competent jurisdiction for the appointment of a successor escrow agent within the relevant
jurisdiction or for other appropriate relief, and any such resulting appointment shall be binding upon all of the Parties. The Earnout
Escrow Agent’s sole responsibility after such thirty (30) day notice period expires shall be to hold the Earnout Shares (without any
obligation to reinvest the same) and to deliver the same to a designated substitute escrow agent as jointly instructed in writing by the
Parties, if any, or in accordance with the directions of a final order or judgment of a court of competent jurisdiction, at which time of
delivery, the Earnout Escrow Agent’s obligations hereunder shall cease and terminate, subject to the provisions of Section 8. The Earnout
Escrow Agent shall have the right to withhold monies or property in an amount equal to any amount due and then owing to the Earnout
Escrow Agent, plus any costs and expenses the Earnout Escrow Agent shall reasonably believe may be incurred by the Earnout Escrow
Agent that the Parties are obligated to indemnify or reimburse the Earnout Escrow Agent for pursuant to this Agreement in connection
with the termination of this Agreement, so long as the Earnout Escrow Agent has previously submitted a written invoice in respect
thereof to the Parties that the Parties have not paid within thirty (30) days of receipt of such invoice.

 
(b) Any entity into which the Earnout Escrow Agent may be merged or converted or with which it may be consolidated, or any entity to

which all or substantially all the escrow business may be transferred, shall be the Earnout Escrow Agent under this Agreement without
further action on the part of any Party. The Earnout Escrow Agent shall promptly notify the Parties in the event this occurs.
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(c) Every successor escrow agent appointed hereunder shall execute, acknowledge and deliver to its predecessor, and also to the Parties, an

instrument in writing accepting such appointment hereunder, and thereupon such successor escrow agent, without any further action, shall
become fully vested with all the rights, immunities and powers and shall be subject to all of the duties and obligations, of its predecessor;
and every predecessor escrow agent shall deliver all property and moneys held by it hereunder to such successor escrow agent, at which
time of delivery the Earnout Escrow Agent’s obligations hereunder shall cease and terminate, subject to the provisions of Section 8.

 
7. Compensation and Reimbursement. PubCo agrees to (a) pay the Earnout Escrow Agent upon execution of this Agreement, and from time to

time thereafter, all reasonable compensation for the services to be rendered hereunder by the Earnout Escrow Agent as described in Schedule 2
attached hereto, and (b) pay or reimburse the Earnout Escrow Agent upon request for all reasonable and documented expenses, disbursements and
advances, including, without limitation, reasonable attorney’s fees and expenses, incurred or made by it in connection with the performance,
modification and termination of this Agreement.

 
8. Indemnity.
 

(a) Subject to Section 8(c) below, the Earnout Escrow Agent shall be liable for any and all losses, damages, claims, costs, charges, penalties
and related interest, counsel fees and expenses, payments, expenses and liability (collectively, “Losses”), only to the extent such Losses
are determined by a court of competent jurisdiction to be a result of its own fraud, gross negligence, bad faith or willful misconduct (as
determined by final adjudication of a court of competent jurisdiction); provided, however, that any liability of the Earnout Escrow Agent
will be limited in the aggregate to the aggregate value of the Earnout Shares and the Escrowed Dividends deposited with the Earnout
Escrow Agent.

 
(b) The Parties shall jointly and severally indemnify and hold the Earnout Escrow Agent harmless from and against, and the Earnout Escrow

Agent shall not be responsible for, any and all Losses arising out of or attributable to the Earnout Escrow Agent’s duties under this
Agreement or this appointment, including the reasonable costs and expenses of defending itself against any Losses or enforcing this
Agreement (collectively, “Agent Claims”), except to the extent that such Losses are determined by a court of competent jurisdiction to be
a result of the Earnout Escrow Agent’s own fraud, gross negligence, bad faith or willful misconduct (as determined by final adjudication
of a court of competent jurisdiction). Notwithstanding the foregoing, and except as provided in Section 7, as between themselves, the
Parties agree that any Agent Claims payable hereunder shall be paid (or reimbursed, as applicable): (i) in the case that the Agent Claim is
not attributable to actions or inactions of any particular Party, by PubCo; and (ii) in the event that the Agent Claim is attributable to the
actions or inactions of a certain Party, by such Party (and such Party shall reimburse the other Parties, in the event that such other
Party(ies) has made indemnification payments under this Section 8(b) in respect of such Agent Claim).
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(c) Notwithstanding anything in this Agreement to the contrary, none of the Parties or the Earnout Escrow Agent shall be liable for any

incidental, punitive, indirect, special or consequential damages of any nature whatsoever, including, but not limited to, loss of anticipated
profits, occasioned by a breach of any provision of this Agreement even if apprised of the possibility of such damages.

 
(d) In order that the indemnification provisions contained in this Section 8 shall apply, upon the assertion of a claim for which one party may

be required to indemnify the other, the party seeking indemnification shall promptly notify the other party of such assertion in writing
after it becomes aware, and shall keep the other party advised with respect to all developments concerning such claim; provided, that
failure to give prompt notice shall not relieve the indemnifying party of any liability to the indemnified party, except to the extent that the
indemnifying party demonstrates that the defense of such action has been materially prejudiced by the indemnified party’s failure to
timely give such notice. The indemnifying party shall have the option to participate with the indemnified party in the defense of such
claim or to defend against said claim in its own name or the name of the indemnified party unless such claim is (i) brought by the
indemnified party or (ii) the indemnified party reasonably determines that there may be a conflict of interest between the indemnified
party and the indemnifying party in the defense of such claim and the indemnified party does in fact assume the defense. The indemnified
party shall in no case confess any claim, make any compromise or take any action adverse to the indemnifying party in any case in which
the indemnifying party may be required to indemnify it, except with the indemnifying party’s prior written consent, which shall not be
unreasonably withheld or delayed.

 
(e) For the avoidance of doubt, this Section 8 shall survive termination of this Agreement or the resignation, replacement or removal of the

Earnout Escrow Agent for any reason.
 
9. Patriot Act Disclosure/Taxpayer Identification Numbers/Tax Reporting.
 

(a) Patriot Act Disclosure. Section 326 of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (“USA PATRIOT Act”) requires the Earnout Escrow Agent to implement reasonable procedures to verify
the identity of any person that opens a new account with it. Accordingly, the Parties acknowledge that Section 326 of the USA PATRIOT
Act and the Earnout Escrow Agent’s identity verification procedures require the Earnout Escrow Agent to obtain applicable information
which is required to confirm the Parties’ identity including without limitation name, address and organizational documents
(collectively, “Identifying Information”). The Parties agree to provide the Earnout Escrow Agent with and consent to the Earnout Escrow
Agent obtaining from third parties any Identifying Information required as a condition of opening an account with or using any service
provided by the Earnout Escrow Agent for the purposes of this Agreement.
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(b) Certification and Tax Reporting. The Parties have provided, or promptly following the date hereof will provide, the Earnout Escrow

Agent with their respective fully executed Internal Revenue Service (“IRS”) Form W-8, or W-9, as applicable. The Earnout Escrow
Agent shall make such reports to the applicable tax authorities as directed by PubCo and shall have no obligation under this Agreement to
make any other reports with respect to taxes. If required by law, the Earnout Escrow Agent shall withhold any taxes it deems appropriate
in the absence of proper tax documentation or as required by law, and shall remit such taxes to the appropriate authorities.

 
10. Notices. All notices, demands and other communications given pursuant to the terms and provisions hereof shall be in writing, except for

communications from the Parties setting forth, claiming, containing, objecting to, or in any way related to the transfer or distribution of funds,
including but not limited to funds transfer instructions (all of which shall be specifically governed by Section 11 below), shall be deemed effective
on the date of receipt, and may be sent by:

 
(a) by facsimile or other electronic submission (including e-mail);

 
(b) by overnight courier or delivery service; or

 
(c) by certified or registered mail, return receipt requested; to the appropriate notice address set forth below or at such other address as any

Party may have furnished to the other Parties in writing by registered mail, return receipt requested.
 

If to the Stockholder Representative:
 

c/o Sharecare, Inc.
255 East Paces Ferry Road
Atlanta, GA 30305
Attn: General Counsel
Email:
 

With a copy (which shall not constitute notice) to:
 

Sharecare, Inc.
255 East Paces Ferry Road
Atlanta, GA 30305
Attn:General Counsel
Email: 
 

With a copy (which shall not constitute notice) to:
 

King & Spalding LLP
1180 Peachtree Street, NE
Atlanta, GA 30309
Attn:Rahul Patel
Keith Townsend
John Anderson
Email: 
 

If to Sponsor:
 

Falcon Equity Investors LLC
660 Madison Avenue, 12th Floor
New York, NY 10065
Attn: Alan G. Mnuchin
E-mail:
 

With a copy (which shall not constitute notice) to:
 

White & Case LLP
1221 Avenue of the Americas
New York, NY 10020
Attn: Joel Rubinstein
Bryan J. Luchs
Email:
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If to PubCo:
 

Falcon Capital Acquisition Corp.
660 Madison Avenue, 12th Floor
New York, NY 10065
Attn: Alan G. Mnuchin
E-mail:
 

With a copy (which shall not constitute notice) to:
 

White & Case LLP
1221 Avenue of the Americas
New York, NY 10020
Attn: Joel Rubinstein
Bryan J. Luchs
Email:
 

If to the Earnout Escrow Agent:
 

Continental Stock Transfer & Trust Company
1 State Street 30th Floor
New York, NY 10004-1561
Attn: James Kiszka
Email:
 

11. Security Procedures.
 

(a) Notwithstanding anything to the contrary as set forth in this Agreement, any instructions setting forth, claiming, containing, objecting to,
or in any way related to the transfer or distribution of the Earnout Shares, including but not limited to any such instructions that may
otherwise be set forth in a Release Notice or other written notice, document, instruction or request permitted pursuant to Section 4 of this
Agreement, may be given to the Earnout Escrow Agent only by confirmed facsimile or other electronic transmission (including e-mail)
and no instruction for or related to the transfer or distribution of the Earnout Shares, or any portion thereof, shall be deemed delivered and
effective unless the Earnout Escrow Agent actually shall have received such instruction by facsimile or other electronic transmission
(including e-mail) at the number or e-mail address provided to the Parties by the Earnout Escrow Agent in accordance with Section 10
and as further evidenced by a confirmed transmittal to that number or e-mail address.

 
(b) In the event transfer instructions are so received by the Earnout Escrow Agent by facsimile or other electronic submission (including e-

mail), the Earnout Escrow Agent is authorized to seek confirmation of such instructions by telephone call-back to the person or persons
designated on Schedule 1 hereto, and the Earnout Escrow Agent may rely upon the confirmation of anyone purporting to be the person or
persons so designated. The persons and telephone numbers for call-backs may be changed only in a writing actually received and
acknowledged by the Earnout Escrow Agent. If the Earnout Escrow Agent is unable to reach the Stockholder Representative after a
reasonable amount of time, the Earnout Escrow Agent is hereby authorized both to receive written instructions from and seek written
confirmation of such instructions by any one or more of PubCo’s executive officers (“Executive Officers”), as the Earnout Escrow Agent
may select. Such Executive Officer shall deliver to the Earnout Escrow Agent a fully executed incumbency certificate, and the Earnout
Escrow Agent may rely upon the confirmation of anyone purporting to be any such officer as confirmation on behalf of the Stockholder
Representative.

 

13



 

 
(c) Notwithstanding anything to the contrary herein, the Earnout Escrow Agent shall only deliver or distribute the Earnout Shares upon

receipt of and in accordance with the delivery instructions set forth in the applicable Release Notice.
 

(d) The Parties acknowledge that the security procedures set forth in this Section 11 are commercially reasonable.
 
12. Compliance with Court Orders. In the event that any escrow or trust property shall be attached, garnished or levied upon by any court order, or

the delivery thereof shall be stayed or enjoined by an order of a court, or any order, judgment or decree shall be made or entered by any court
affecting the property deposited under this Agreement, the Earnout Escrow Agent is hereby expressly authorized, in its sole discretion, to obey and
comply with all writs, orders, judgments or decrees so entered or issued, which it is advised by legal counsel of its own choosing is binding upon
it, whether with or without jurisdiction, and in the event that the Earnout Escrow Agent obeys or complies with any such writ, order, judgment or
decree, it shall not be liable to any of the Parties or to any other person, entity, firm or corporation, by reason of such compliance notwithstanding
such writ, order or decree be subsequently reversed, modified, annulled, set aside or vacated.

 
13. Miscellaneous.
 

(a) Amendment. Except for transfer instructions as provided in Section 11, the provisions of this Agreement may be waived, altered,
amended or supplemented, in whole or in part, only by a writing signed by the Parties.

 
(b) Assignment. Neither this Agreement nor any right, obligation or interest hereunder may be assigned in whole or in part by any Party,

except as provided in Section 6, without the prior written consent of all of the other Parties.
 

(c) Governing Law; Jurisdiction. This Agreement shall be governed by and construed under the laws of the State of New York, without
regard to principles of law (including conflicts of law) that will require the application of the laws of any other jurisdiction. Each Party to
this Agreement irrevocably waives any objection on the grounds of venue, forum non-conveniens, lack of jurisdiction or any similar
grounds and irrevocably consents to service of process by mail or in any other manner permitted by applicable law and consents to the
jurisdiction of any court of the State of New York or United States federal court located in the State of New York. The Parties to this
Agreement further hereby waive any right to a trial by jury with respect to any lawsuit or judicial proceeding arising or relating to this
Agreement.
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(d) Force Majeure. No Party to this Agreement is liable to any other Party for losses due to, or if it is unable to perform its obligations under

the terms of this Agreement because of acts reasonably beyond its control including, without limitation, acts of God, fire, terrorism,
disease, pandemic, floods, strikes, shortage of supply, breakdowns or malfunctions, interruptions or malfunction of computer facilities, or
loss of data due to power failures or mechanical difficulties with information storage or retrieval systems, labor difficulties, war, or civil
unrest; provided, that the Earnout Escrow Agent shall use commercially reasonable efforts to resume performance as soon as practicable.
If any such act occurs, then the Earnout Escrow Agent shall give, as promptly as practicable, written notice to the Parties, stating the
nature of such act and any action being taken to avoid or minimize its effect.

 
(e) Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which

together shall constitute one and the same instrument. All signatures of the Parties to this Agreement may be transmitted by facsimile or
pdf (including via e-mail). A signature to this Agreement transmitted electronically shall have the same authority, effect, and
enforceability as an original signature, and will be binding and effective upon such Party when a counterpart shall have been signed by
each of the Parties and delivered to the other Parties.

 
(f) Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or other

authority to be invalid, void or unenforceable by reason of any applicable law of a jurisdiction, then the remainder of the terms,
provisions, covenants and restrictions of this Agreement shall remain in full force and effect and shall in no way be affected, impaired or
invalidated.

 
(g) Interpretation. When a reference is made in this Agreement to Sections, such reference shall be to a Section of this Agreement unless

otherwise indicated. Whenever the words “include,” “includes” or “including” are used in this Agreement they shall be deemed to be
followed by the words “without limitation.” The table of contents and headings set forth in this Agreement are for convenience of
reference purposes only and shall not affect or be deemed to affect in any way the meaning or interpretation of this Agreement or any
term or provision hereof. All references to currency, monetary values and dollars set forth herein shall mean U.S. dollars. The Parties
agree that they have been represented by counsel during the negotiation and execution of this Agreement and, therefore, waive the
application of any Law, regulation, holding or rule of construction providing that ambiguities in an agreement or other document will be
construed against the party drafting such agreement or document.
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(h) Enforcement, Remedies and Compliance. A person or entity who is not a party to this Agreement shall have no right to enforce any term

of this Agreement. Each Party represents, warrants and covenants that each document, notice, instruction or request provided by such
Party to the Earnout Escrow Agent shall comply with applicable laws and regulations. Where, however, the conflicting provisions of any
such applicable law may be waived, they are hereby irrevocably waived by the Parties to the fullest extent permitted by law, to the end
that this Agreement shall be enforced as written. Except as expressly provided in Section 8 above, nothing in this Agreement, whether
express or implied, shall be construed to give to any person or entity other than the Earnout Escrow Agent and the Parties any legal or
equitable right, remedy, interest or claim under or in respect of this Agreement or any funds escrowed hereunder. Except as otherwise
expressly provided herein or as between the applicable Parties in the Merger Agreement, any and all remedies herein expressly conferred
upon a Party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such
Party, and the exercise by a Party of any one remedy will not preclude the exercise of any other remedy.

 
(i) Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES, TO THE FULLEST

EXTENT PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY CLAIM, DEMAND,
ACTION OR CAUSE OF ACTION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT AND
THE TRANSACTIONS CONTEMPLATED HEREBY OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO
THE DEALINGS OF THE PARTIES IN RESPECT OF THIS AGREEMENT OR ANY OF THE TRANSACTIONS RELATED
HERETO, IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT,
EQUITY OR OTHERWISE. EACH PARTY HERETO HEREBY FURTHER AGREES AND CONSENTS THAT ANY SUCH CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT THE
PARTIES HERETO MAY FILE AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY
JURY. EACH PARTY HERETO CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY
OF ANY OTHER PARTY HERETO HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY HERETO
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE SUCH WAIVER, (B) IT UNDERSTANDS AND HAS
CONSIDERED THE IMPLICATIONS OF SUCH WAIVER, (C) IT MAKES SUCH WAIVER VOLUNTARILY, AND (D) IT HAS
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 13(i).

 

16



 

 
(j) Publicity. Except as may be required by applicable law (including securities laws), court order, regulatory authority (including a

securities authority) or as shall be required or desirable to be presented by a Party to any tax authority of such Party, none of the Parties
shall disclose, issue a news release, public announcement, advertisement, or other form of publicity concerning the existence of this
Agreement or the services to be provided hereunder without obtaining the prior written approval of the other Parties, which may be
withheld in the other Parties’ sole discretion; provided that the Earnout Escrow Agent may use PubCo’s name in its customer lists or
otherwise as required by applicable law or regulation.

 
(k) Successors. All the covenants and provisions of this Agreement by or for the benefit of the Parties shall bind and inure to the benefit of

their respective permitted successors and assigns hereunder.
 

(l) Third Party Beneficiaries. The provisions of this Agreement are intended to benefit only the Parties and their respective permitted
successors and assigns. No rights shall be granted to any other person or entity by virtue of this Agreement, and there are no third party
beneficiaries hereof.

 
(m) Survival. Notwithstanding anything to the contrary, all provisions regarding indemnification, liability and limits thereon, compensation

and expenses (with respect to any fees or expenses payable in respect of the period preceding the termination or expiry of this
Agreement) and confidentiality shall survive the termination or expiration of this Agreement. For the avoidance of doubt, Section 6,
Section 7 (with respect to any outstanding fees or expenses payable in respect of the period preceding the termination or expiry of this
Agreement), Section 8 and Section 13 shall survive termination of this Agreement or the resignation, replacement or removal of the
Earnout Escrow Agent for any reason.

 
(n) Merger of Agreement. This Agreement together with the Merger Agreement constitutes the entire agreement between the Parties related

to the Earnout Shares and supersedes any prior agreement with respect to the subject matter hereof, whether oral or written.
 

(o) No Strict Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event any ambiguity
or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by all Parties, and no presumption or
burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any provision of this Agreement.

 
* * * * *
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IN WITNESS WHEREOF, the Parties have executed this Escrow Earnout Agreement as of the date set forth above.
 

FALCON CAPITAL ACQUISITION CORP.
 
By: /s/ Alan G. Mnuchin  
   
Name: Alan G. Mnuchin  
   
Title: Chief Executive Officer  
 
STOCKHOLDER REPRESENTATIVE:
 
By: /s/ Colin Daniel  
   
Name: Colin Daniel  
 
FALCON EQUITY INVESTORS LLC
 
By: /s/ Alan G. Mnuchin  
   
Name: Alan G. Mnuchin  
   
Title: Chief Executive Officer  
 
CONTINENTAL STOCK TRANSFER & TRUST COMPANY, AS EARNOUT ESCROW AGENT
 
By: /s/ James F. Kiszka  
   
Name: James F. Kiszka  
   
Title: Vice President  
 

Signature page to Earnout Escrow Agreement
 
 

 


